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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions, 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,540) 


In re FARM DAIRY COOPERATIVE, INC. AMA Docket No. M 8-1. 
Decided December 14, 1970. 


Dismissal—Consent of parties 


Galbraith, Seibert & Kasserman, Wheeling, W. Va., for petitioner. 
Victor W. Palmer for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION 


In this proceeding under section 8c (15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner moved on October 
26, 1970, that the proceeding be dismissed without prejudice. 
Hearing Examiner John G. Liebert filed a recommendation stat- 
ing that counsel for respondent informed the hearing examiner 
that counsel for petitioner orally advised counsel for respondent 
that the motion be considered as a motion to terminate the pro- 
ceeding with finality. The hearing examiner recommended that 
the petition be dismissed with prejudice. A copy of this recom- 
mendation was served upon counsel for petitioner on October 29, 
1970. 


No exceptions or objections to the hearing examiner’s recom- 
mendation have been received. Accordingly, the proceeding is 
terminated and the petition dismissed with prejudice. 
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(No. 13,541) 


In re RODGER HARRIS. CEA Docket No. 170. Decided December 
15, 1970. 


Cheating or defrauding—Denial of trading privileges—Default 


Respondent, who defaulted in the filing of an answer to the complaint in 
this proceeding charging him with cheating or defrauding a customer 
by placing potato future transactions in the customer’s account with- 
out the customer’s knowledge and consent, is prohibited from trading 
on all the contract markets for a period of 60 days and all contract 
markets shall refuse all trading privileges to him during such period. 


Earl L. Saunders for Commodity Exchange Authority. 
John G. Liebert, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. IV, 
1969), respondent failed to file an answer to the complaint and 
did not file exceptions to the referee’s (hearing examiner’s) 
recommended decision and proposed order. 


In view of the foregoing and upon consideration of the entire 
record, the recommended decision and order of the hearing ex- 
aminer are adopted as the final decision and order herein except 
for the cease and desist provisions since the statutory authority 
therefor was not effective at the time of the violations. The period 
of the denial of trading privileges to the respondent shall become 


1330 
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effective on the 30th day after the date of entry of this order. 
A copy of this Decision and Order shall be served on the parties 
and on each contract market. 


REFEREE’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), hereinafter referred to as the “Act”, instituted by a 
complaint filed on March 12, 1970, by the Assistant Secretary of 
Agriculture. The complaint alleges that the respondent, the 
manager of a commodity brokerage company which was a regis- 
tered commission merchant under the Act and a member of the 
Chicago Mercantile Exchange and the New York Mercantile 
Exchange, violated Section 4 b of the Act by reason of the activi- 
ties set forth therein. 


Copies of the complaint and the Rules of Practice were served 
on respondent by certified mail on March 16, 1970. Respondent 
was notified in writing that, in accordance with the applicable 
Regulations, an answer should be filed within 20 days following 
receipt of the complaint, and that failure to file an answer deny- 
ing the specific allegations in the complaint and requesting an 
oral hearing would constitute admission of such allegations and 
waiver of an oral hearing. 


Respondent did not file an answer within the 20-day period 
and the tentatively scheduled hearing was cancelled. On April 
30, 1970, after a telephone conversation with this Referee, re- 
spondent filed a letter requesting a copy of the complaint and a 
rescheduling of the hearing. In response to this request for an 
additional opportunity to enter a defense in the matter, the 
Referee, by Order dated May 1, 1970, caused the complaint to be 
re-served on respondent and rescheduled the matter for oral 
hearing. Respondent was again notified in writing by the Hear- 
ing Clerk that, in accordance with the Rules of Practice enclosed, 
failure to file an answer within 20 days following receipt of the 
second copy of the complaint would constitute waiver of an oral 
hearing by respondent and admission of the allegations in the 
complaint. Notwithstanding this second notice, respondent again 
failed to file an answer or make any other communication. Sub- 
sequently, the second scheduled hearing was cancelled by the 
Referee’s Order dated June 4, 1970. 
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Complainant filed suggested findings of fact, conclusions and 
order on June 11, 1970, which were served on respondent. In 
addition, complainant recommended that the Referee proceed in 
accordance with Section 0.9(c) of the Rules of Practice (17 CFR 
0.9(c)) which provides as follows: 


“(c) Procedure upon admission of facts. The admission, in 
the answer or by failure to file an answer, of all the material 
allegations of fact contained in the complaint shall constitute 
a waiver of hearing. Upon such admission of facts, the 
referee, without further investigation or hearing, shall pre- 
pare his report, in which he shall adopt as his proposed find- 
ings of fact the material facts alleged in the complaint.” 


Respondent has still failed to file an answer or other responsive 
pleading in this matter. Accordingly, this Recommended Deci- 
sion is entered pursuant to Section 0.9(c) of the Rules of Prac- 
tice and the Proposed Findings of Fact are the material allega- 
tions set forth in the complaint. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Rodger Harris, an individual whose busi- 
ness address is 110 North Franklin Street, Chicago, Illinois 
60606, was at all times material herein employed as the manager 
of the New Orleans, Louisiana, office of The Siegel Trading Co., 
Inc., a commodity brokerage firm. The said firm was, at all times 
material herein, a registered futures commission merchant under 
the Commodity Exchange Act, and a member of the Chicago 
Mercantile Exchange and the New York Mercantile Exchange, 
both duly designated contract markets under the Commodity 
Exchange Act. 


2. At all times material herein, Mrs. Wilodyne Hooper main- 
tained a commodity futures account at The Siegel Trading Co., 
Inc., and at all such times the respondent personally handled the 
trading in such account. 


3. The futures transactions, referred to in this complaint, 
relate to the purchase and sale of Maine-grown Irish potato 
futures contracts on the New York Mercantile Exchange, each 
of which contracts calls for the delivery of 50,000 pounds of such 
potatoes. Such contracts could have been used for (a) hedging 
transactions in interstate commerce in potatoes or the products 
or by-products thereof, (b) determining the price basis of trans- 
actions in interstate commerce in potatoes, and (c) delivering 
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potatoes sold, shipped or received in interstate commerce for the 
fulfillment of such futures contracts. 


4, Acting without the knowledge or consent of Mrs. Wilodyne 
Hooper, the respondent: (1) on April 23 and 25, 1968, placed in 
her account at The Siegel Trading Co., Inc., a total of four May 
1968 potato futures contracts, which established a new long 
position in such futures for such account; and (2) on May 1, 
1968, liquidated such long position at prices which resulted in a 
net loss of approximately $1,500.00 to Mrs. Wilodyne Hooper’s 
account. 


PROPOSED CONCLUSIONS 


The failure of respondent to file an answer in this matter con- 
stitutes a waiver of an oral hearing and an admission of the 
material allegations of fact in the complaint. 


By reason of the Findings of Fact set forth above, respondent 
attempted to cheat and defraud and did cheat and defraud a 
person in or in connection with the making of contracts of sale 
of commodities for future delivery on or subject to the rules of a 
contract market in wilful violation of Section 4 b of the Act. 
See, e.g., In re Khalil Haddad, 22 A.D. 187 (1963). In view of 
the serious, flagrant and deliberate nature of these violations, 
it is concluded that the respondent should be prohibited from 
trading on all contract markets for a period of 60 days, ordered 
to cease and desist from these violations, and that all contract 
markets should be directed to refuse all trading privileges to 
respondent for 60 days as recommended by complainant. 


PROPOSED ORDER 


(a) The respondent, Rodger Harris, shall cease and desist 
from placing, or causing to be placed, in any customer’s account 
any futures transaction, without the prior knowledge and consent 
of such customer. 


(b) The respondent, Rodger Harris, is prohibited from trad- 
ing on or subject to the rules of any contract market for a period 
of 60 days, and all contract markets shall refuse all trading 
privileges to him during this period, such prohibition and re- 
fusal to apply to all trading done and all positions held by him, 
directly or indirectly. 


The cease and desist provisions of this order, set forth in 
paragraph (a) above, shall become effective upon the date of 
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service of this order upon the respondent. The period of the 
denial of trading privileges to the respondent, specified in para- 
graph (b) above, shall become effective on the thirtieth day 
after the date of entry of this order. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


(No. 13,542) 


In re DAviID L. HoFrer. CEA Docket No. 156. Decided Decem- 
ber 15, 1970. 


Jurisdiction—Futures commission merchant—False statements— 
Segregation of funds—Cease and desist—Denial of trading 
privileges—Denial of application for registration 


Respondent is found to have violated the act and the regulations as charged 
in the complaint. The complaint charged that respondent operated as 
a futures commission merchant without being so registered, that he 
wilfully made material false statements in his application for registra- 
tion as a futures commission merchant and in a statement of financial 
condition filed with the Secretary, and that he failed to segregate 
customers’ funds. 

Respondent is ordered to cease and desist from the violations found, is 
prohibited from trading on all the contract markets for a period of six 
months, and his application for registration as a futures commission 
merchant is denied. 

Gilbert A. Horn and Earl L. Saunders for Commodity Exchange Authority. 
Respondent pro se. 

John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1, et seq.), charging respondent with 
various violations of the act. Respondent filed an answer and a 
hearing was held in Chicago, Illinois, before John Curry, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture. Thereafter, complainant filed proposed 
findings of fact, conclusions, and order, and respondent filed a 
brief in his own behalf. 


The hearing examiner issued a recommended decision and 
order proposing a denial of respondent’s application for regis- 
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tration as a futures commission merchant, a cease and desist 
order for the violations found, and denial of trading privileges 
to respondent for a period of six months on all the contract 
markets. Respondent did not file exceptions thereto. 


In view of the foregoing and upon consideration of the entire 
record, the recommended decision and order of the hearing ex- 
aminer are adopted as the final decision and order herein. The 
cease and desist order shall become effective on the date of service 
of a copy hereof upon respondent. The denial of trading privi- 
leges to respondent shall become effective on the 30th day after 
entry of this order. Copies hereof shall be served on the parties 
and on each contract market. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. 1, et seq.) instituted by a complaint issued by the Assist- 
ant Secretary of Agriculture and filed herein on November 6, 
1968. 


The complaint charges that David L. Hofer, an individual, 
engaged as a futures commission merchant within the meaning 
of that term in the Act and that he filed application for registra- 
tion as futures commission merchant under the Act on August 2, 
1968, but that registration has not been granted. It charges that 
respondent failed to segregate and to account separately for the 
funds belonging to his customers, commingled such funds with 
his own funds, and used customers’ funds for his own benefit. It 
charges, further, that except for two days, August 14 and 15, 
1968, respondent failed and refused to prepare a daily segrega- 
tion record of his customers’ funds, and that the segregation 
record that he did prepare on August 15 improperly included two 
accounts receivable totaling $21,440 as segregated funds and 
when the record is adjusted to eliminate this amount, it showed 
that the total amount of money, securities and property held for 
customers was insufficient to pay all credits and equities due them 
by the sum of $18,055.52. The complaint further charges that 
respondent made a false statement in the application for regis- 
tration that he filed with the Commodity Exchange Authority 
by stating that he had never been involved in any actior by the 
United States Securities and Exchange Commission or the se- 
curities commission or equivalent authority of any state that had 
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not been previously reported to the Commodity Exchange Auth- 
ority, whereas, in fact, he had been subject to such an action in 
November 1967, in the State of Iowa, which action resulted in 
the issuance of a cease and desist order against him. The com- 
plaint further charges that respondent wilfully submitted a false 
financial report with his application for registration which over- 
stated his assets by more than $100,000 and concealed the fact 
that he lacked more than $52,000 of having enough funds to pay 
his customers’ credits and equities. Finally, the complaint charges 
that during the period of June 18 through August 16, 1968, re- 
spondent acted as futures commission merchant in soliciting and 
accepting orders for the purchase and for the sale of commodity 
futures subject to the Act without being registered with the 
Secretary of Agriculture as a futures commission merchant. 


Respondent filed an answer on December 17, 1968, denying 
that he engaged as a futures commission merchant as defined in 
the Act at any time material to this proceeding. He contends 
that the Commodity Exchange Authority had been advised of the 
Iowa action at the time of its occurrence and that thus his answer 
to the question in his application about such action was not false. 
Finally, he denies all other charges in the complaint. 


An oral hearing was held at Chicago, Illinois, on June 18 and 
19, 1969, before John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. Com- 
plainant was represented at the hearing by Gilbert A. Horn, 
Office of the General Counsel, United States Department of Agri- 
culture. Respondent was represented by Attorney James L. Fox 
of Chicago, Illinois. Thereafter, on September 9, 1969, the com- 
plainant filed proposed findings of fact, conclusions, and order. 
On February 3, 1970, the respondent himself filed a brief in his 
own behalf. 


PROPOSED FINDINGS OF FACT 


1. Respondent is an individual whose business address is 110 
North Franklin Street, Chicago, Illinois, and was, during the 
period of June 18 through August 16, 1968, engaged as a futures 
commission merchant as that term is defined in Section 2(a) of 
the Act (7 U.S.C. § 2). 


2. On or about August 2, 1968, respondent filed an application 
for registration as futures commission merchant under the Act, 
but registration has not been granted. 
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8. During the period from June 18 through August 16, 1968, 
respondent, acting in the capacity of futures commission mer- 
chant under the Act, carried accounts for customers for the pur- 
pose of trading in commodity futures subject to the provisions of 
the Act in said customers’ behalf, and received or held funds 
belonging to such customers representing deposits of margin by 
and profits accruing to such customers without being registered 
with the Secretary of Agriculture as futures commission mer- 
chant. 


‘4, During the period of June 18, through August 16, 1968, 
respondent failed and refused to segregate and to account sep- 
arately for funds belonging to his customers and, except for two 
days—August 14 and 15, 1968—failed and refused to prepare a 
daily record setting forth the amount of customers’ money and 
equities required to be kept in segregation in accordance with 
the provisions of Section 4d of the Act (7 U.S.C. 6d). The 
segregation records prepared by respondent for August 14 and 
15, 1968, showed that he had excess funds in segregation on each 
of said days. However, in such records, respondent included 
deposits in non-segregated bank accounts, deposits in non-segre- 
gated margin accounts, and two accounts receivable items, none 
of which constituted funds in segregation under the Act and 
Regulations. 


5. Respondent knowingly made a material false statement in 
the application for registration that he filed with the Commodity 
Exchange Authority on or about August 2, 1968, in that he an- 
swered “no” to the following question in such application: 


Have you or any general partner, officer, holder of more than 
10 percent of the capital stock, or any person participating 
in managing your business or any of your offices been sub- 
ject to any of the following actions which have not been 
previously reported to this agency: *** 2. Any action by the 
United States Securities and Exchange Commission, the 
securities commission or equivalent authority of any State? 


In truth and in fact, the respondent was subject to such an action 
in November 1967, before the Insurance Commissioner of the 
State of Iowa, and on November 7, 1967, the Insurance Commis- 
sioner entered an order in that action which, inter alia, ordered 
the respondent to “‘cease and desist from further solicitation and 
sale” of certain securities in the State of Iowa, which said action 
had not been previously reported to the Commodity Exchange 
Authority. 
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6. On August 2, 1968, respondent, in connection with his ap- 
plication for registration as futures commission merchant, wil- 
fully submitted to the Commodity Exchange Authority a false 
Statement of Financial Condition as of June 30, 1968, which 
statement contained the following material overstatements of 
assets: 


Item Per Respondent’s Correct Over- 
Financial Statement Amount: statement: 
Cash—First Arlington 
National Bank—Illinois 


Livestock $25,581.56 $11,268.18 $14,313.32 
Margin Deposits 
(at King & King, Inc.) 83,655.50 39,760.00 43,895.50 


Total overstatement $58,208.32 


The statement also contained a grossly exaggerated overstate- 
ment of assets concerning the value of Stock of Hofer Systems, 
Inc., to wit: 

Hoyer Systems, Inc. $57,922.61 $7,922.61 $50,000.00 


PROPOSED CONCLUSIONS 


The basic question in this proceeding is whether respondent 
was operating as a futures commission merchant as that term is 
defined by Section 2(a) of the Act. The pertinent portion of that 
Section reads as follows: 


The words “futures commission merchant” shall mean and 
include individuals, associations, partnerships, corporations, 
and trusts engaged in soliciting or in accepting orders for 
the purchase or sale of any commodity for future delivery 
on or subject to the rules of any contract market and that, 
in or in connection with such solicitation or acceptance of 
orders, accepts any money, securities, or property (or ex- 
tends credit in lieu thereof) to margin, guarantee, or secure 
any trades or contracts that result or may result therefrom. 


In this connection, there are two questions to be considered: 
(1) Did respondent’s operation fall within this description, and 
if so, (2) was respondent operating as a futures commission 
merchant during the period of the alleged violations, that is, 
between June 18 through August 16, 1968? We shall consider 
these questions separately. 


Generally, respondent’s mode of operation was as follows: He 
solicited and accepted from customers a “Power of Attorney and 
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Agency Agreement” (Complainant’s Exhibit 1) which author- 
ized him, as agent and attorney-in-fact, to buy, sell, and trade in 
commodities or contracts relating thereto. The agreement pro- 
vides: “In all such purchases, sales, trades and other transactions 
David Hofer is authorized to act for the undersigned and in the 
undersigned’s behalf in the same manner and with the same 
force and effect as the undersigned might or could act with re- 
spect to such purchases, sales, trades, and other transactions 
..”’ The agreement further provides: 


Funds which I am depositing herewith, to wit the sum of 
$————, and funds which I may hereafter deposit must 
be accounted for separately by David Hofer. I understand 
that I will receive monthly statements indicating the net 
open position(s) in my account, as well as my net balance; 
and in addition, on the day a purchase, sale or trade is made, 
David Hofer shall mail to me a statement indicating such 
sale, purchase or trade made in my account. 


As of June 30, 1968, respondent had entered into such powers 
of attorney and agency agreements with 118 patrons (Tr. 289) 
and had accepted and held money from them in the total amount 
of $117,683.52. (Complainant’s Exhibit 2, Respondent’s Exhibit 
4). As of that date, respondent had $39,760 of his patrons’ money 
on deposit with the firm of King & King, a clearing broker on the 
Chicago Board of Trade, for the purpose of margining, guaran- 
teeing, or securing trades in commodity futures on his patrons’ 
behalf. (Respondent’s Exhibit 4, Complainant’s Exhibit 5). As 
of that date, respondent’s patrons held 100 contracts for the 
purchase of August 1968 cattle which open positions respondent 
had negotiated in their behalf. (Complainant’s Exhibit 3). 


The power of attorney and agency agreement, and respondent’s 
operations thereunder meet all of the conditions of the above 
quoted definition of a futures commission merchant, provided 
that the agreement was an “order for the purchase or sale of any 
commodity for future delivery.” On this point, there is testimony 
given by Neal H. Stults, Deputy Director of the Compliance 
Division of the Commodity Exchange Authority. Mr. Stults’ 
qualification as an expert on the Commodity Exchange Act and 
on matters involved in futures trading were conceded by respon- 
dent’s attorney (Trans. pg. 167). Mr. Stults said that an order 
for the purchase and sale of commodities for future delivery may 
range from a very specific order to buy or sell a specific commod- 
ity on a certain day at a specific price, through a semi-discretion- 
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ary order giving the futures commission merchant some leeway 
as to price, contract month, or other details, down to a complete 
open-ended discretionary order such as is involved in this case. 
The witness also stated that it has been the policy of the Com- 
modity Exchange Authority for some time to treat powers of 
attorney such as this as open discretionary orders. (Trans. pg. 
175). A recent case in which this position and policy has been 
affirmed by the Secretary of Agriculture is Arthur Gerber, et al., 
27 A.D. 1362, 1865 (1968). In that case, the Secretary said, in 
part: 


It is apparent from the record that the activities of Arthur 
Gerber, acting for and on behalf of and, in reality, through 
respondent corporation, in the solicitation and acceptance of 
trading authorizations or discretionary orders from indi- 
vidual customers for the purchase and sale of potato futures 
and the acceptance, in connection with such solicitation and 
acceptance of orders, of money to margin the resulting 
trades come within the definition of “futures commission 
merchant” contained in Section 2 of the Act (7 U.S.C. 2). 


That decision is dispositive of the question of whether or not 
the power of attorney amounted to an “order” under Section 2 
of the Act. Clearly, it was such an order. 


We consider next whether respondent was in fact operating 
as a futures commission merchant during the period involved in 
the complaint, that is, June 18 through August 16, 1968. There 
is no proof that respondent solicited or accepted powers of at- 
torney and agency agreements from any new patrons during 
this period or that additional margin funds were deposited with 
him during that period by any of his old customers. All of the 
118 powers of attorney and agency agreements had been entered 
into prior to June 18, 1968, at a time when trading in livestock 
and livestock products was not regulated by the Act. However, 
when these commodities were brought within the purview of the 
Act by an amendment thereto that became effective on June 18, 
1968, respondent continued to service these existing accounts 
even though he did not seek new ones. As noted above, there 
were 100 open trades in August 1968 cattle futures in respon- 
dent’s customers’ accounts, respondent continued to carry cus- 
tomers’ deposits of $117,683.52 on his books and continued to 
have $39,760 in customers’ funds deposited as a margin account 
with King & King. Moreover, during the period of June 18 
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through August 16, there was activity in almost every customer’s 
account as evidenced by the fact that the balances due them as 
shown by respondent’s customer’s account ledger changed in 
every instance between these dates. (Tr. pg. 108). 


Since respondent did not solicit or accept any new powers of 
attorney and agency agreements and did not accept any new 
deposits of margin from his patrons after June 18, the question 
is, did he fall within the definition of a futures commission mer- 
chant under Section 2(a) of the Act? If the answer to this ques- 
tion were “no”, then respondent would not be in violation of 
Section 4d(1) of the Act which makes it unlawful for any person 
to engage as futures commission merchant in soliciting orders 
or accepting orders for the purchase or sale of any commodity 
for future delivery unless such person shall have registered 
under the Act. This would put the Commodity Exchange Author- 
ity in the anomalous position of permitting respondent to con- 
tinue trading in behalf of his customers in regulated commodities 
without being registered under the Act so long as he does not 
solicit any new accounts or accept any additional margin money 
from his customers. The Commodity Exchange Authority con- 
tends that such a result would be contrary to the clear purposes 
of the Act. 


The power of attorney and agency agreement that respondent 
entered into with his patrons is a continuing order for the pur- 
chase and sale of commodities. This is expressly provided for by 
the terms of the agreement, that is: 


This authorization and indemnity is a continuing one and 
shall remain in full force and effect until revoked by the 
undersigned by a written notice addressed to David Hofer 
and delivered to his office at Chicago, Illinois, or terminated 
by operation of law because of the death or other legal dis- 
ability of the undersigned... 


So long as the agreement remained in effect, every action that 
respondent took thereunder amounted to an acceptance of the 
order. Thus, the fact that the agreement was originally entered 
into and executed prior to the period involved in the complaint, 
that is, June 18 through August 16, 1968, is of secondary im- 
portance. The important thing is that respondent took action in 
behalf of the patrons during this period. Such action consisted 
of continuing to carry his customers’ open trades in regulated 
commodities, continuing to retain the funds they invested with 
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him for trading, and continuing to maintain a customer’s margin 
deposit at King & King. All of these activities clearly came 
within the purview of the Commodity Exchange Authority as 
soon as the commodity in which respondent was trading became 
a regulated commodity. Respondent contends, however, in his 
brief, at pages 1-2, that under the power of attorney given by 
his clients to execute trades he was authorized to trade in his 
own name or the name of his clients, and that since he “did not 
solicit orders or even place orders for specific individuals,” he 
did not “have an open order nor did [he] exercise an open order 
to trade any specific individual’s regulated commodity account.” 
Respondent also contends that inasmuch as the contracts with 
his various clients were entered into prior to the time when his 
trading became subject to regulation his activities thereafter 
did not come within the purview of the statute as a futures com- 
mission merchant. These points raised by respondent are not 
persuasive. As previously stated, the power of attorney and 
agency agreement and respondent’s operation thereunder showed 
that respondent comes squarely within the definition of a futures 
commission merchant. Because respondent was authorized “to 
trade in [his] own name” as well as for his customers account, 
this fact alone did not make him any the less a futures commis- 
sion merchant than the conventional brokerage firm operating 
under a similar authorization. Under such an authorization to 
solicit and accept orders, the respondent and the brokerage firm 
are merely agents of their client-principals and as such are fu- 
tures commission merchants. 


On the question of whether respondent became subject to 
regulation as a futures commission merchant after June 18, the 
respondent is critical of the testimony given by Mr. Neal H. 
Stults on behalf of the complainant. Actually, the qualifications 
of Mr. Stults as an expert on commodity trading were conceded 
by respondent’s counsel at the hearing. The essence of this wit- 
ness’ testimony was that the Commodity Exchange Authority, 
the agency charged with the administration and enforcement of 
the act, was of the opinion that respondent’s activities became 
subject to regulation as soon as the commodity in which he was 
trading became a regulated commodity. It would seem to be 
crystal clear that Congress intended such a result in enacting 
the amendment. Accordingly, any agreement or contract entered 
into by private parties, the effect of which attempts to enable 
them to escape regulation, cannot serve to obstruct or defeat the 
impact of a regulatory statute enacted by Congress. 
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From the foregoing, it is concluded that respondent was a 
Futures Commission Merchant during the period of June 18 
through August 16, 1968, as that term is defined by Section 2(a) 
of the Act, and that he was required to be registered with the 
Secretary as a futures commission merchant during that period 
by the terms of Section 4d(1) of the Act. That he was not so 
registered has never been challenged. He filed an application for 
registration on or about August 2, 1968 (Complainant’s Exhibit 
10). The application was never approved and respondent sub- 
sequently, through his attorney, requested that it be withdrawn 
(Tr. pps. 277 to 279). 


We consider next the allegation that respondent falsified his 
application for registration as a futures commission merchant 
by answering “no” to question No. 13-1: whether he had ever 
been subject to any action by the United States Securities and 
Exchange Commission, the securities commission or equivalent 
authority of any state which action had not been previously re- 
ported to the Commodity Exchange Authority. In truth, re- 
spondent had been subject to such an action before the Commis- 
sioner of Insurance of the State of Iowa. On November 7, 1967, 
an order was issued against respondent to cease and desist from 
further solicitation and sale of securities in the State of Iowa 
(Complainant’s Exhibit 14). 


Respondent contends that “no” was the proper answer to ques- 
tion No. 18-1 because this Iowa action had previously been re- 
ported to the Commodity Exchange Authority. To support this 
contention, respondent testified that on two different occasions 
he discussed the Iowa action with agents of the Commodity Ex- 
change Authority. He testified that the first occasion was a 
conversation with Arnold Berkowitz, an auditor with the Com- 
modity Exchange Authority, in February 1968. Respondent said 
Berkowitz asked him about several accounts on the books of 
King & King under the name of Illinois Livestock Company that 
respondent had been directing the trading in. (Tr. p. 255). Re- 
spondent told Berkowitz that he owed sums of money to persons 
in Iowa and Minnesota as the result of a Power of Attorney 
Agreement that they had placed with him. “He asked if I was 
still continuing to accept such powers and such monies, and I 
described to him that since the Iowa cease and desist proceedings 
of November the preceding year, that I had found such ac- 
tivities to be quite unprofitable, and I had terminated accepting 
such powers and monies... .” (Tr. p. 256). 
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That any such conversation ever took place is refuted by Mr. 
Berkowitz’ written memorandum of his interview with David 
L. Hofer. (Complainant’s Exhibit 16). The memorandum shows 
that the interview actually took place on April 24, 1968, and that 
it did concern Hofer’s trading as the Illinois Livestock Company. 
However, the interview was concerned solely with events that 
took place prior to September 1967, at which time Hofer said 
he had transferred the ownership of Illinois Livestock Company 
to Mr. Patrick Donovan because he felt the necessary record- 
keeping was too time consuming. From the foregoing, it is con- 
cluded that it is doubtful that the purported conversation about 
the Iowa proceeding ever took place between Hofer and Berko- 
witz. And if it had, it could hardly be considered a “report to 
the Commodity Exchange Authority.” Rather, it seemed to be 
only a casual comment to an agent of the Commodity Exchange 
Authority, which did not describe the nature of the proceedings 
that gave rise to the cease and desist order, the name of the ad- 
ministrative body that issued the order, nor any of the factual 
details that would be necessary to constitute a “report” of the 
proceedings. 


The second mention of the Iowa proceeding, according to 
respondent’s testimony, came during a meeting with Mr. Fred- 
erick S. Kozlowski, another auditor for Commodity Exchange 
Authority, in July 1968. Kozlowski had delivered application 
forms to Hofer to be filled out “post haste.” Hofer says he asked 
Kozlowski to go through the application with him step by step 
and when they came to the question about actions before federal 
or state securities agencies, “I had expressed to him only the one 
in Iowa, last November, but the agency already knew about that 
one, and he said, ‘Well, if they already know about it, then check 
that no,’ which I, of course, did.” (Tr. p. 259). 


This exchange, if it occurred, could hardly be considered a 
“report to the Commodity Exchange Authority.” It was not 
given as a report, but merely as a statement of an assumed fact 
that the agency already knew about the case. Again, it contained 
none of the detail or specificity that would constitute a “report.” 

With respect to the foregoing, the respondent in his brief (p. 
6) avers that: “The second allegation concerns whether or not 
respondent answered question number 13-1 correctly. The ques- 
tion dealt with whether or not I had been subject to any action 
by the U. S. Securities and Exchange Commission or equivalent 
authority of any State which action had not been previously 
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reported to the Commodity Exchange Authority. I will simply 
state that I had notified agents Berkowitz and Kozlowski on 
previous interviews in February, 1968 and August, 1968 that I 
had been involved in proceedings by the Iowa Securities Commis- 
sion. When filling out the questionnaire, I was advised by Mr. 
Kozlowski, that since I had previously reported this action to him 
and Mr. Berkowitz, that the question should be answer NO (Tr. 
p. 256), and I did so. The question on the application does not 
read ‘filed a formal report’ but rather ‘had been previously re- 
ported’ which it was.” 


Most of the foregoing statements have heretofore been fully 
considered, swpra, (Pp. 11-14). It merely needs to be added that 
the respondent alone is legally responsible for having answered 
the question as he did on the registration application. Even if 
respondent had previously told two employees of the Commodity 
Exchange Authority of the action taken by the State of Iowa, 
which assertion is disputed by them, this would not justify his 
giving a false answer in his application for registration. There- 
fore, in giving the answer he did, respondent made a false state- 
ment in his application for registration. It is concluded, there- 
fore, that respondent’s “no” answer to the question was a false 
or misleading statement of a material fact in his registration 
application in violation of Section 6(b) of the Act. 


We consider next the charge that respondent gave false and 
misleading information in his Statement of Financial Condition 
as of June 30, 1968. (Complainant’s Exhibit 2). This was an 
official CEA form that respondent submitted along with his 
application for registration on or about July 31, 1968. There is 
little dispute that the amounts shown on the Statement of Fi- 
nancial Condition with respect to a bank deposit in the Arlington 
National Bank, and Margin Deposits at King & King, Inc., were 
false. Respondent admitted this in his own testimony (Tr. p. 
303). These falsifications were of major amounts. There was 
no attempt to explain or offer any excuse for them at the hearing. 
Specifically, respondent showed a cash balance of $25,581.50 in 
the Illinois livestock account at the First Arlington National 
Bank whereas there actually was only $11,268.18 in that account 
on June 30, 1968. This was an overstatement of $14,313.32. Re- 
spondent showed margin deposits at King & King, Inc., of 
$83,655.50 whereas the true balance in his margin account on 
that date was only $39,760, an overstatement of $43,895.50. 
The true balances in each of these accounts clearly appear in 
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respondent’s bank statements and in his records of the King & 
King trading account. In respondent’s brief (p. 3) it is con- 
tended that respondent was coerced into preparing a hasty and 
unaudited statement of his financial condition and was denied 
an opportunity to resubmit an accurate one. Further, that he 
had been told that accuracy of classification was not important 
because the purpose of the statement was only to verify his 
solvency. With respect to the foregoing, respondent offered no 
evidence which would establish coercion or any other unreason- 
able conduct by the complainant. There can be no other con- 
clusion but that these falsifications were intentional and deliber- 
ate. 


The third questionable item in respondent’s Statement of Fi- 
nancial Condition is the $57,922.61 asset value that he put on 
Hofer Systems, Inc. By his own evidence and testimony, this 
corporation had cash assets of not more than $7,922.61 as of 
June 30, 1968. (Complainant’s Exhibit 6; Tr. pp. 267, 320). To 
these cash assets, respondent added $50,000 as “capitalized earn- 
ings” to arrive at the asset value for Hofer Systems, Inc., shown 
in his Statement of Financial Condition. He arrived at this 
$50,000 figure by doubling the estimated annual earnings of 
Hofer Systems, Inc. Without basic substantiation, Hofer stated 
that Hofer Systems, Inc., had been in existence for two calendar 
months prior to June 30, 1968, and in that time had earnings of 
$4,800. It was from these earnings that he projected the two 
year earnings of $50,000. (Tr. pp. 268, 319-320). 


On cross examination, Hofer stated that Hofer Systems, Inc., 
is a one-man operation, wholly owned and operated by respondent 
himself. Its business was to advise customers on the buying and 
selling of commodities. Respondent also carried his personal 
trading accounts in the name of Hofer Systems, Inc. (Tr. pp 303- 
307). Hofer stated he had no idea whether the stock in Hofer 
Systems, Inc., had any market value—he had never had any offer 
for it (Tr. p. 320). Respondent’s expert witness, Frederic L. 
Specht, stated that there is usually very little, if any, market value 
to closely held corporate stock such as this (Tr. p. 326). 


It was the evaluation placed on Hofer Systems, Inc., that started 
an investigation into the accuracy of respondent’s Statement of 
Financial Condition. On questioning by respondent’s attorney, 
Neal Stults testified : 


I told you this morning that we looked at the value put on 
Hofer Systems, Inc., and this was what first red flagged it to 
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our attention. Now, in my experience, when you run across 
a name like that any place: Hofer Systems, Inc., Commodity 
Index, Commodex, you wind up with a one-man operation 
with a mimeograph who runs over to the Board of Trade 
every day, gets the price, comes back and peddles his service 
to people. That isn’t indicative of an operation valued at 
$57,000 or even $25,000. This was the nature of the examina- 
tion. (Tr. p. 332). 


With respect to the respondent’s valuation of the Hofer Systems, 
Inc. stock, the respondent contends it represents a fair value of its 
worth (Br. p. 4). Also, that because he testified that he had never 
had an offer for it did not mean it had no particular value. Re- 
spondent also deprecated the statement of his own witness that 
“there usually is very little, if any, market value” to any closely 
held corporate stock. Citing provisions of the Internal Revenue 
Code, respondent contends that: (1) Lack of an active market 
does not preclude establishment of a fair market value for such 
stock; (2) Sometimes earnings are capitalized to arrive at an 
exact stock value; (3) That the sum of $50,000 added to the cash 
assets of the corporation representing “goodwill,” was reasonable; 
and (4) That mailing lists and regular customers of the Service 
are additional factors to be considered in arriving at fair value of 
a stock. 


In connection with the foregoing, it should be noted that the 
respondent offered no testimony at the hearing regarding pro- 
cedures of the Internal Revenue Service in establishing the evalu- 
ation of stock holdings. It should also be noted that evaluation 
of common stocks for income tax purposes under the Internal 
Revenue Code has no application to the facts herein, namely, the 
value set by respondent upon the stock of Hofer Systems, Inc. By 
any reasonable standard, respondent’s appraisal of Hofer Systems, 
Inc., stock is grossly exaggerated inasmuch as his only solid assets 
were $7,922.61 in cash and alleged earnings of $4,800 made for 
two calendar months prior to June 30, 1968. As previously stated, 
it was from these earnings that respondent projected two years 
earnings of $50,000. 


Despite the grossly exaggerated value set by respondent upon 
the stock in question, upon reflection it cannot be fairly concluded 
that his valuation was necessarily false and wilful, especially in 
the absence of any guidelines or instructions as to what may be 
fairly considered as assets in a financial statement. 
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We have, then, three gross overstatements of assets in respon- 
dent’s Statement of Financial Condition: an overstatement of 
$14,313.32 in the Illinois Livestock bank account, an overstatement 
of $43,895.50 in the margin account with King & King, and an 
overstatement of $50,000 in the value of Hofer Systems, Inc. This 
is a total overstatement of $108,208.82. With this overstatement 
eliminated from the assets shown in the statement, it would appear 
that instead of having $65,285.01 in free capital assets as shown, 
respondent actually had a deficit of $42,823.81. 


Respondent has introduced evidence to prove that he was not in 
fact insolvent on June 30, 1968. This evidence would indicate that 
in addition to making the overstatements of assets noted above, 
the financial report was also in error in that it failed to include 
$54,000 in accounts receivable alleged to be due respondent from 
Patrick Donovan, and failed to include a $10,060 check from King 
& King to Hofer Systems, Inc., which check was allegedly in tran- 
sit on June 30, 1968. 


The question of whether respondent was solvent or insolvent on 
June 30, 1968, is not primarily an issue in this case, it not having 
been so specified in the complaint herein. The issue is whether or 
not respondent’s Statement of Financial Condition contained false 
and misleading statements of material facts in violation of Section 
6(b) of the Act. The evidence offered by respondent showing that 
substantial assets were omitted from his Statement of Financial 
Condition does not prove that the statement was not false or mis- 
leading. On the contrary, it is actually proof of additional mis- 
representations over and above those charged in the complaint. 


We consider next the charge that respondent failed and refused 
to segregate and account separately for the funds belonging to 
his customers during the period of June 18 through August 16, 
1968. Section 1.20 of the regulations that were in force at that 
time specifies the manner in which customers’ money must be 
segregated and separately accounted for as follows: 


All money received by a futures commission merchant to 
margin, guarantee, or secure the trades or contracts of com- 
modity customers and all money accruing to such customers 
as the result of such trades or contracts shall be separately 
accounted for and be segregated as belonging to such cus- 
tomers. Such funds, when deposited with any bank or trust 
company, shall be deposited under an account name which will 
clearly show that they are customers’ funds segregated as re- 
quired by the Commodity Exchange Act, and under a written 
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agreement with such bank or trust company waiving any 
claim, lien, or right of setoff of any nature which such bank 
or trust company might otherwise have or obtain against such 
funds. An executed copy of such agreement shall be kept by 
the futures commission merchant in accordance with the 
requirements of § 1.381. If such funds are deposited with a 
clearing organization of a contract market, they shall be de- 
posited under an account name which will clearly show that 
they are customers’ funds segregated as required by the Com- 
modity Exchange Act. (emphasis supplied) 


Respondent maintained two commercial bank accounts at the First 
Arlington National Bank, one under the name of “Illinois Live- 
stock” and the other under the name of “Hofer Systems, Inc.” In 
addition, he had a small personal bank account at the Hawthorne 
Bank of Wheaton (Complainant’s Exhibit 2). None of these ac- 
counts would qualify as a segregated bank account under Section 
1.20 of the Regulations because the account names do not clearly 
show that they are customers’ money segregated as required by 
the Commodity Exchange Act. Likewise, respondent carried two 
accounts with King & King, one under the name of “Illinois Live- 
stock” and the other under the name of “Hofer Systems, Inc.” 
(Tr. pp. 55, 56). Again, neither of these accounts would qualify 
as a segregated customers’ account under the requirements of 
Section 1.20 of the Regulations (Tr. p. 58). It is clear, therefore 
that respondent failed to segregate and separately account for his 
customers’ money as required by the Act and Regulations. 


There is no question that respondent failed to prepare daily 
segregation records during the period covered by the complaint 
except for two days—August 14 and 15 (Complainant’s Exhibits 
4and 9). The segregation records for these two days showed cash 
deposits, margin deposits, and accounts receivable for a total 
amount of $107,067.24 on August 14 and $109,350.24 on August 
15, 1968. As pointed out above, respondent’s customers’ funds 
were not deposited in segregated bank accounts or segregated 
margin accounts. Furthermore, the Act and Regulations limit the 
deposit of customers’ funds to segregated bank deposits, segre- 
gated margin accounts, and State and Federal Government obli- 
gations. Thus, accounts receivable could not be treated as cus- 
tomers’ segregated funds under any circumstances. Accordingly, 
respondent improperly reported customers’ funds in segregation 
on these two dates whereas, in fact, none of his customers’ funds 
were held in segregation on those dates. 
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With respect to the foregoing analysis of the charge that re- 
spondent failed and refused to segregate and account separately 
for the funds belonging to his customers during the period of June 
18 through August 16, 1968, the respondent in his brief at page 6 
merely avers that: “The final allegation concerned not keeping 
proper segregation records from June 18 to August 16, except 
for one day, August 14. This allegation is inaccurate in that seg- 
regation records were maintained for the date requested, August 
13, through the date of dissolution of the enterprise, October 12, 
1968.” Obviously, these brief averments can have no probative 
value in resolving the charge that respondent failed to segregate 
and account separately for funds belonging to his customers. No 
where does respondent show how or where he maintained segre- 
gated funds belonging to his customers, or that complainant’s 
documentary evidence thereon was inaccurate. 


Finally, respondent contends (Pp. 6-7) that “If the violations 
were ... perpetrated, one must consider if ‘wilful misrepresenta- 
tion’ is to be proven. Significantly, the complainant’s brief made 
no suggestion of any possible motive, it merely reasoned that if I 
signed the statement, and it was inaccurate, then I am guilty of 
filing a false and misleading statement. I had no reason to file a 
false statement of financial condition on June 30, 1968, in fact, 
I replaced it with an accurate statement as of July 31, 1968, as 
soon as it was prepared. Had I wilfully misstated the facts, I 
would have done it in a less obvious manner than overstating bank 
accounts and margin deposits. Furthermore, I cannot conceive of 
any reason why I should want to even think that I could conceal 
the fact that I had been the subject of any action by the Iowa 
Securities Exchange Commission. Obviously, the Commodity 
Exchange Authority knew about the proceedings, because they 
claimed this misstatement almost immediately after receiving the 
document . . . concerning the filing of a ‘false and misleading fi- 
nancial statement’: the assets as shown on the June 30 statement 
were merely misclassified, hardly false and misleading. Demon- 
strating my good faith, I supplanted the inaccurate financial state- 
ment with an accurate one, correcting the violation as soon as 
humanly possible. Most importantly, the equities of the clients 
involved were never in jeopardy and in fact, they were paid in 
full on the date of dissolution, in October 1968.” 


The respondent seems to argue that in an administrative pro- 
ceeding such as this, he should be exculpated from all responsi- 
bility in making a false financial report and a false statement in 
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his application for registration, if the element of wilfulness is 
lacking. However, the law is well settled that a presumption of 
wilfulness arises when a person engages in an act knowingly, 
deliberately and intentionally which is the case here. Of course, 
mitigation of the applicable penalty may be considered in some 
types of cases if it can be shown that the offender did not benefit 
from his actions. 


In summary, during the period of June 18 through August 16, 
1968, respondent violated Section 4d(1) of the Act and Section 
1.7 of the Regulations by engaging as a futures commission mer- 
chant as that term is defined by Section 2(a) of the Act without 
having registered as such with the Secretary under the Act. 
During the same period, respondent violated Section 4d(2) of the 
Act and Section 1.20 of the Regulations by failing to separately 
account for and segregate his customers’ funds in the manner 
required by Section 1.20 of the Regulations. During the same 
period, except for two days, respondent failed to prepare a daily 
segregation record as required by Section 1.32 of the Regulations. 
The two daily segregation reports that respondent did prepare 
were false in that they reported substantial sums of customers’ 
funds in segregation whereas, in truth and in fact, none of such 
customers’ funds were held in segregation in the manner required 
by the Act and Regulations. Finally, respondent wilfully made 
false and misleading statements of material facts in an Applica- 
tion for Registration as Futures Commission Merchant and in a 
Statement of Financial Condition that he filed with the Secretary 
on August 2, 1968, in violation of Section 6(b) of the Act. 


The foregoing violations of the Act and Regulations are both 
flagrant and material. Under Section 8a of the Act, such violations 
provide ample basis for denial of respondent’s application for 
registration as Futures Commission Merchant. In addition, these 
violations form a basis for a cease and desist order under Section 
6(c) of the Act and the denial of trading privileges under Section 
6(b) of the Act. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision is 
denied. 


PROPOSED ORDER 


The respondent’s application for registration as Futures Com- 
mission Merchant under the Act is hereby denied. 
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Effective 30 days after this date respondent, David L. Hofer, 
shall cease and desist from: 


(1) engaging as futures commission merchant within the 
meaning of the Commodity Exchange Act without being registered 
with the Secretary of Agriculture as required by Section 4d(1) of 
the Act (7 U.S.C. 6d(1)) and the Regulations thereunder; 


(2) failing to treat and deal with customers’ funds that he 
receives as such futures commission merchant as belonging to 
such customers as required by Section 4d(2) of the Act (7 U.S.C. 
6d(2)) and the Regulations thereunder; 


(83) failing to hold his customers’ funds in segregated ac- 
counts as required in Section 4d(2) of the Act (7 U.S.C. 6d(2)) 
and the Regulations thereunder ; 


(4) failing to maintain a daily segregation record of his 
customers’ funds as required in Section 4d(2) of the Act (7 U.S.C. 
6d(2)) and the Regulations thereunder ; 


(5) wilfully making any material false or misleading state- 
ment in any application or report filed with the Secretary of Agri- 
culture under the Commodity Exchange Act; and 


(6) wilfully omitting to state any material fact in connection 
with any such application or report. 


Effective 30 days after this date respondent, David L. Hofer, is 
prohibited from trading on or subject to the rules of any contract 
market for a period of six (6) months, and all contract markets 
shall refuse all trading privileges to him during this period, such 
prohibition and refusal to apply to all trading done and all posi- 
tions held by the said David L. Hofer, directly or indirectly. 


A copy of this order shall be served upon each of the parties 
and upon each contract market. 


on 
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Laboratory Animal Welfare Act, 1966 


ANTHONY, PAUL, d/b/a KIsER LAKE KENNELS, and 
MICHAEL L. KREDOVSKY, d/b/a LONE TRAIL KEN- 
NELS. LAWA Docket No. 10. Laboratory animal 
dealers—Improper enclosures—Suspension of li- 
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MAXFIELD, FRANK H. LAWA Docket No. 7. Laboratory 
animal dealer—Violations of housing, feeding and 
sanitation provisions — Revocation of license — 
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(No. 13,543) 


In re FRANK H. MAXFIELD. LAWA Docket No. 7. Decided Decem- 
ber 9, 1970. 


Laboratory animal dealer—Violations of housing, feeding and sanitation 
provisions—Revocation of license—Consent 


Respondent consented to the issuance of an order revoking his license under 
the Laboratory Animal Welfare Act for his violations of the housing, 
feeding and sanitation provisions of the regulations and standards 
governing his operations as a dealer of animals for research purposes. 


Kenneth H. Vail, Timm Dunn, and David L. Woodward for complainant, 
Animal Health Division, Agricultural Research Service. 
J. Kenneth Meagher, Cincinnati, Ohio, for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer ¢ 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act, 1966, (7 U.S.C. 2131 et seq.), instituted by a com- 
plaint filed on May 25, 1970, by the Administrator, Agricultural 
Research Service, United States Department of Agriculture, 
charging that respondent wilfully violated the provisions of the 
regulations (9 CFR 1.1 et seg.) issued under the Act. On July 27, 
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1970, respondent filed an answer admitting the jurisdictional al- 
legations of the complaint, denying all other allegations of the 
complaint, and requesting an oral hearing. 


A prehearing conference in this matter was convened on Octo- 
ber 27, 1970, by Herbert L. Perlman, Hearing Examiner. At this 
conference, on motion of complainant, the allegations set forth in 
paragraphs III (b) and (c) of the complaint were dismissed, and 
the reference in paragraph VI of the complaint to section 3.52 (e) 
of the standards issued under the Act was amended to read section 
3.53(a) (2) of the standards. These changes were made without 
objection from respondent. 


On October 28, 1970, an oral hearing was convened in Cincin- 
nati, Ohio, before Herbert L. Perlman, Hearing Examiner. Com- 
plainant was represented by Kenneth H. Vail and Timm Dunn, 
both of the Office of the General Counsel, United States Depart- 
ment of Agriculture. 


Respondent Maxfield was represented by J. Kenneth Meagher, 
attorney, Cincinnati, Ohio. Prior to the commencement of the 
hearing respondent had agreed to consent to a proposed order. At 
the hearing, Examiner Perlman stated for the record the changes 
in the complaint agreed upon at the prehearing conference the 
preceding day, and further stated the agreement of the parties. 
The agreement so stated was that respondent (1) admits the alle- 
gations set forth in the complaint for the purposes of this proceed- 
ing, except those allegations which were dismissed; (2) waives 
further oral hearing and the Examiner’s report, and waives the 
filing of exceptions to such report and oral argument before the 
Judicial Officer of the department; and (3) consents to the issu- 
ance of the order set forth below, such order having the same 
force and effect as if entered after full hearing, and to become 
effective on December 14, 1970. 


Respondent, at the hearing, acknowledged the above agreement, 
and complainant recommended that the order consented to by 
respondent be issued. The hearing was then closed. 


FINDINGS OF FACT 


1. (a) Frank H. Maxfield, d/b/a Maxfield Animal Supply, is an 
individual residing and having a place of business located at 3192 
Little Dry Run Road, Box 44004, Cincinnati, Ohio. 


(b) The respondent is now, and at all times material herein 
was, a dealer, within the meaning of and subject to the provisions 
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of the Act and the regulations and standards, licensed as such by 
the Secertary of Agriculture, and classified as a class “B” dealer 
under the regulations, engaged in selling and transporting, for 
compensation and profit, dogs and cats in commerce for research 
purposes. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


2. On or about January 30, 1968, the respondent, in an indoor 
facility, housed rabbits, guinea pigs and fifty-nine (59) dogs, at 
his premises in Cincinnati, Ohio, and in connection with said 
animals violated the regulations and standards in the following 
respects: 


(a) The primary enclosures for dogs were not of sufficient 
size so as to allow each dog to turn about freely and to easily stand, 
sit and lie in a comfortable normal position. 


(b) The indoor housing facility was not adequately venti- 
lated to provide for the health and comfort of the dogs at all times. 


(c) The primary enclosure for dogs was not cleaned and 
sanitized as often as necessary to prevent contamination of the 
dogs contained therein and to reduce disease hazards and odors. 


(d) Respondent stored supplies of food and bedding within 
the indoor facility but did not provide a place where such sup- 
plies could be stored as to adequately protect such supplies against 
infestation or contamination by vermin. 


(e) The primary enclosures for guinea pigs were not con- 
structed and maintained so as to provide sufficient space for each 
animal contained therein to make normal posture adjustments 
with adequate freedom of movement. 


(f) Containers used for dispensing water to guinea pigs 
were not kept in a clean condition. 


(g) Primary enclosures for guinea pigs were not cleaned 
and sanitized often enough to prevent an accumulation of excreta 
or debris. 


(h) A suitable method was not provided in the area housing 
rabbits to rapidly eliminate excess water. 


(i) Lighting to provide uniformly distributed illumination 
of sufficient light intensity to permit routine cleaning and inspec- 
tion was not available in the area housing rabbits. 
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(j) Primary enclosures for rabbits were not kept reason- 
ably free of excreta, hair, and other debris by periodic cleaning. 


8. On or about February 28, 1969, the respondent, in an indoor 
facility, housed dogs, cats, guinea pigs, at his premises in Cin- 
cinnati, Ohio, and in connection with said animals violated the 
regulations and standards in the following respects: 


(a) The primary enclosures for dogs were not constructed 
and maintained so as to allow each dog to turn about freely and 
to easily stand, sit and lie in a comfortable normal position. 


(b) The primary enclosures for cats were not constructed 
and maintained so as to allow each cat to turn about freely and to 
easily stand, sit and lie in a comfortable normal position. 


(c) Primary enclosures for cats were not provided with 
elevated resting surfaces which, in the aggregate, were of ade- 
quate size to hold all the occupants at the same time. 


(d) The primary enclosures for guinea pigs were not con- 
structed and maintained so as to provide sufficient space for each 
animal contained therein to make normal posture adjustments 
with adequate freedom of movement. 


(e) Primary enclosures for cats were not sanitized often 
enough to prevent an accumulation of debris or excreta, or to 
prevent a disease hazard. 


(f) Primary enclosures for guinea pigs were not cleaned 
and sanitized often enough to prevent an accumulation of excreta 
or debris. 

(g) The premises, to wit, the buildings and grounds, were 
not kept clean and in good repair in order to protect the animals 
from injury, and to facilitate the prescribed husbandry practices 
set forth in the standards and regulations. 


4. On or about March 11, 1969, the respondent, in an indoor 
facility housed cats, guinea pigs, and rabbits at his premises in 
Cincinnati, Ohio, and in connection with said animals violated 
the regulations and standards in the following respects: 


(a) The floors of the indoor housing facility for cats were 
not constructed or maintained so that they were substantially im- 
pervious to moisture and could be readily sanitized. 


(b) The floors of the indoor housing facility for guinea pigs 
were not constructed and maintained so that they were substan- 
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tially impervious to moisture and could be readily sanitized. 


(c) The primary enclosures for cats were not sanitized often 
enough to prevent accumulation of debris and excreta, and to pre- 
vent a disease hazard. 


(d) The primary enclosures for cats were not structurally 
sound nor were they maintained in good repair to protect the cats 
contained therein from injury. 


(e) Primary enclosures for guinea pigs were not cleaned 
and sanitized often enough to prevent accumulation of excreta 
and debris. 


(f) The primary enclosures for rabbits were not structural- 
ly sound nor were they maintained in good repair to protect the 
rabbits from injury. 


(g) Food receptacles for rabbits were not kept clean nor 
had they been sanitized within the past two weeks. 


5. On or about March 26, 1969, the respondent, in an indoor 
facility, housed cats and rabbits at his premises in Cincinnati, 
Ohio, and in connection with said animals violated the regulations 
and standards in the following respects: 


(a) Three primary enclosures for cats were not constructed 
and maintained so as to allow each cat to turn about freely and 
to easily stand, sit and lie in a comfortable, normal position. 


(b) The primary enclosures for cats were not provided with 
elevated resting surfaces which, in the aggregate, were of ade- 
quate size to hold all the occupants at the same time. 


(c) The primary enclosures for rabbits were not structur- 
ally sound nor were they maintained in good repair to protect 
the rabbits from injury. 


(d) Food receptacles for rabbits were not kept clean nor 
had they been sanitized within the past weeks. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.4(b), 3.2(b), 3.7(a), 3.1(c), 
3.28(b), 3.80, 3.31(a) (1), 3.53(a) (2), 3.51(c) and 3.56(a) (1) 
of the standards (9 CFR 3.4(b), 3.2(b), 3.7(a), 3.1(c), 3.28(b), 
3.30, 3.31(a) (1), 3.53 (a) (2), 3.51(c) and 3.56(a) (1)). 
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By reason of the facts set forth in Findings of Fact 1 and 3 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.4(b), 3.4(b) (1), 3.4(b) 
(3), 3.4(a) (2) (ii), 3.28(b), 3.7(b) (2), 3.81(a) (1), 3.7(c) and 
8.31(b) of the standards (9 CFR 3.4(b), 3.4(b) (1), 3.4(b) (3), 
8.4 (a) (2) (ii), 3.28(b), 3.7(b) (2), 3.81 (a) (1), 3.7(c), and 3.31 
(b)). 

By reason of the facts set forth in Findings of Fact 1 and 4 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.2(d), 3.26(d), 3.7(b) (2), 
8.4(a) (1) (i), 3.81(a) (1), 3.58(a) (1) and 3.54(b) of the stan- 
dards (9 CFR 3.2(d), 3.26(d), 3.7(b) (2), 3.4(a) (1) (i), 3.81 
(a) (1), 3.58(a) (1) and 3.54(b)). 


By reason of the facts set forth in Findings of Fact 1 and 5 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and section 3.4(b), 3.4(a) (2) (ii), 3.53 
(a) (1) and 3.54(b) of the standards (9 CFR 3.4(b), 3.4(a) (2) 
(ii), 3.53(a) (1) and 3.54(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operation as a dealer, shall 
cease and desist from: 


(1) Housing dogs or cats in any primary enclosure which does 
not provide sufficient space to allow each dog or cat to turn about 
freely and to easily stand, sit and lie in a comfortable normal 
position ; 

(2) Failing to clean and sanitize any primary enclosure for 
animals as often as necessary to prevent contamination of the 
animals contained therein and to reduce disease hazards and 
odors; 


(3) Storing supplies of food and bedding within any indoor 
facility in a manner in which such supplies are not adequately 
protected against infestation or contamination by vermin; 


(4) Maintaining primary enclosures for guinea pigs which are 
not of sufficient size to provide space for each animal contained 
therein to make normal posture adjustments with adequate free- 
dom of movement; 
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(5) Using containers for dispensing water to animals which 
are not kept in a clean condition and sanitized at least once every 
two weeks; 


(6) Housing animals in any facility which is not provided with 
a drainage system which rapidly eliminates excess water from 
the facility; 


(7) Maintaining any facility with lighting inadequate to pro- 
vide uniformly distributed illumination of sufficient light inten- 
sity to permit routine cleaning and inspection of the facility; 


(8) Maintaining in any facility primary enclosures for animals 
which are not kept free of excreta, hair and other debris by 
periodic cleaning; 


(9) Maintaining primary enclosures for cats which do not pro- 
vide elevated resting surfaces adequate in size, in the aggregate, 
to hold all the occupants at the same time; 


(10) Maintaining premises, upon which animal enclosures are 
located, which are not in a clean condition or are not in good re- 
pair or do not facilitate the husbandry practices set forth in the 
regulations; 


(11) Housing animals in any indoor facility in which the in- 
terior building surfaces are not constructed or maintained in such 
a way as to make them substantially impervious to moisture and 
capable of being readily sanitized ; 


(12) Maintaining primary enclosures that are not in good re- 
pair or structurally sound in order to protect the animals from 
injury. 


Respondent’s license under the Act is revoked. 


This order shall become effective on December 14, 1970, and 
copies hereof shall be served upon the parties. 


(No. 13,544) 


In re PAUL ANTHONY, d/b/a KISER LAKE KENNELS, and MICHAEL 
L. KREDOVSKY, d/b/a LONE TRAIL KENNELS. LAWA Docket 
No. 10. Decided December 29, 1970. 
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Laboratory animal dealers—Improper enclosures—Suspension of license— 
Consent 


Respondents are ordered to cease and desist from transporting animals in 
primary enclosures which are not large enough to insure that each 
animal will have sufficient space, and their licenses under the act are 
suspended for a period of seven days. 


Ronald D. Cipolla and Dona Kahn for complainant, Agricultural Research 


Service. 
Zimmerman, Lieberman & Derenzo, Pottsville, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act 
(7 U.S.C. 2131 et seq.), hereinafter referred to as the Act, in- 
stituted by a complaint filed on July 16, 1970, by the Administra- 
tor, Agricultural Research Service, United States Department of 
Agriculture, charging various violations of the Act, the regula- 
tions thereunder (9 CFR 1.1 et seq.), hereinafter referred to as 
the regulations, and the standards thereunder (9 CFR 3.1 et 
seq.), hereinafter referred to as the standards. 


Respondents have filed an amended answer in which they ad- 
mit the jurisdictional allegations of the Complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and for the purposes of this 
proceeding and for no other purposes, consent to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Paul Anthony, doing business as Kiser Lake Kennels, is 
an individual residing at 5940 North Route 69, Conover, Ohio, 
and having a place of business at Route 1, Trestle Road, Saint 
Paris, Ohio. 


(b) Michael L. Kredovsky, doing business as Lone Trail 


Kennels, is an individual residing and having a place of business 
at Box 46, Friedensburg, Pennsylvania. 


(c) The respondents are now, and at all times material here- 
in were, dealers, within the meaning of and subject to the provi- 
sions of the Act, regulations and standards, licensed as such by 
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the Secretary of Agriculture, and classified as “B” dealers under 
the regulations, engaged in selling and transporting, for com- 
pensation and profit, dogs and cats in commerce for research 
purposes. 


(d) The Respondent Anthony is now, and at all times mate- 
rial herein was, engaged in the operation of a holding facility 
for Respondent Kredovsky, within the meaning of and subject 
to the provisions of the Act, regulations and standards, approved 
as such by the Secretary of Agriculture. 


(e) At all times material herein Respondent Anthony was 
engaged in purchasing, selling and transporting, for compensa- 
tion and profit, dogs and cats in commerce for research purposes 
on behalf of Respondent Kredovsky. 


(f) At the time of licensing under the Act, the respondents 
were apprised of the provisions of the Act, regulations and stan- 
dards and agreed in writing to comply with their provisions. 


(g) At the time of approval of the application of Respondent 
Anthony to act as holding facility for Respondent Kredovsky, 
Respondent Kredovsky agreed in writing and certified that all 
dogs and cats held for him by Respondent Anthony would remain 
under Respondent Kredovsky’s control, and respondents agreed 
in writing to comply with the provisions of the regulations and 
standards. 


2. On or about May 16, 1969, respondents did transport or 
cause to be transported in commerce, approximately 150 dogs 
and 4 cats in primary enclosures which were not large enough 
to insure that each animal contained therein had sufficient space 
to turn about freely, to stand erect, and to lie in a natural position. 


CONCLUSIONS 


By reason of the facts set forth herein, respondents have will- 
fully violated section 2.100 of the regulations (9 CFR 2.100) and 
section 3.21(c) of the standards (9 CFR 3.12(c)). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondents, the order will be issued. 


ORDER 


The respondents, Paul Anthony and Michael L. Kredovsky, in 
connection with their operations as licensed dealers under the 
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Laboratory Animal Welfare Act (7 U.S.C. 2131 et seq.), or on 
behalf of any other person, firm or corporation, shall cease and 
desist from transporting or causing to be transported dogs and 
cats in primary enclosures which are not large enough to insure 
that each animal contained therein will have sufficient space to 
turn about freely, to stand erect, and to lie in a natural position. 
Respondents shall not operate any holding facilities until such 
time as they demonstrate that the facilities are in compliance 
with the Act and regulations. 


Respondents’ licenses under the Act are suspended for a period 
of seven days commencing January 4, 1971. 


This order shall become effective on January 4, 1971. Copies 
hereof shall be served upon the parties. 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


Page 
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(No. 13,545) 


In re PRODUCERS MARKETING ASSOCIATION, INC. P&S Docket No. 
4407. Decided December 2, 1970. 


Misuse of shippers proceeds—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to maintain properly its account for shippers pro- 
ceeds and using such proceeds for unauthorized purposes. 


James S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, charges that respondent used funds 
received as proceeds from the sale, in commerce, of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
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charges and the remittance of net proceeds to owners and con- 
signors of livestock, thereby endangering the prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, and failed to maintain and use properly 
its custodial account for shippers’ proceeds. Respondent has filed 
an answer in which it admits the jurisdictional allegations in the 
complaint and submits to the jurisdiction of the Secretary in the 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner and 
for the purposes of this proceeding only consents to the issuance 
of a specified order requiring it to cease and desist from the prac- 
tices complained of in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Producers Marketing Association, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at 1501 Kentucky Avenue, Indianapolis, 
Indiana 46221. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of selling livestock on a 
commission basis as a market agency and buying and selling live- 
stock for its own account as a dealer, in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account in commerce. 


2. Respondent, during the period from January 1 through July 
31, 1970, used funds received as proceeds from the sale, in com- 
merce, of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
owners and consignors of livestock, thereby endangering the 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, and failed to maintain 
and use properly its account in The Indianapolis National Bank 
of Indianapolis, Indianapolis, Indiana, in which proceeds received 
from the sale of livestock consigned to it for sale on a commission 
basis were deposited, hereinafter referred to as the Custodial 
Account, in that: 
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(a) As of June 30, 1970, respondent had a shortage in the 
Custodial Account in the amount of $430,000. As of said date, 
respondent had outstanding drafts drawn on said account in the 
amount of $846,440.13 and accounts payable in the amount of 
$6,743.92, or a total of $853,184.05, and had, to offset such out- 
standing drafts and accounts payable, a bank balance of 
$195,873.52 and proceeds receivable in the amount of $227,310.53, 
or a total of only $423,184.05, resulting in said deficiency in the 
Custodial Account of $430,000. 


(b) As of July 31, 1970, respondent had a shortage in the Cus- 
todial Account in the amount of $430,000. As of said date, respon- 
dent had outstanding drafts drawn on said account in the amount 
of $807,487.65 and accounts payable in the amount of $7,237.13, 
or a total of $814,724.78, and had, to offset said outstanding drafts 
and accounts payable, a bank balance of $260,814.84 and proceeds 
receivable in the amount of $123,909.94, or a total of only 
$384,724.78, resulting in said deficiency of $430,000. 


(c) During the period from January 1 through May 25, 1970, 
respondent regularly and consistently used shippers’ proceeds to 
finance speculative operations of some of its employees and various 
other persons employed or otherwise doing business at the In- 
dianapolis Stockyards Corporation Stockyard, Indianapolis, In- 
diana, including registered dealers, most of whom were not mem- 
bers of the Producers Marketing Association, Inc. During said 
period, respondent used approximately $600,000 of shippers’ pro- 
ceeds to finance the speculations of said employees and other per- 
sons in pork bellies and other commodities on the Chicago Mer- 
cantile Exchange, Chicago, Illinois, by making direct loans to its 
employees and other persons or by making “margin payments” to 
brokers for said employees and other persons in connection with 
their said commodities speculations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondent has violated sections 304, 307, and 312(a) of the Act 
(7 U.S.C. 205, 208, and 218(a)) and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint and complainant has recommended that such an 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


(1) Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) with respect to funds received from 
the sale, in commerce, of livestock handled for non-members of 
the respondent Association ; 


(2) using funds received from the sale, in commerce, of live- 
stock handled for non-members of the respondent Association on 
a commission basis for purposes of its own and purposes other 
than payment of lawful marketing charges and the remittance of 
net proceeds to such non-members; and 


(3) using funds received from the sale, in commerce, of live- 
stock handled for members of the respondent Association for 
purposes other than payment of lawful marketing charges and 
the remittance of net proceeds to such members without the au- 
thorization of said members for any other such use or uses of said 
net proceeds. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,546) 


In re NEW BUTTE BUTCHERING COMPANY, INC. P&S Docket No. 
4375. Decided December 3, 1970. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay, when due, for livestock purchased in com- 
merce and from issuing insufficient funds checks in payment of such 
livestock. 


Samuel J. Harris for complainant. 
Poore, McKenzie & Roth, Butte, Mont., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed October 8, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.) 


On November 23, 1970, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) New Butte Butchering Company, Inc., hereinafter re- 
ferred to as the respondent, is a corporation whose address is 
1201 Centennial Avenue, Butte, Montana 59701. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks or drafts which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks or drafts were drawn. 


Date of Date of No. of Purchased At Amount of 
Purchase Check Head or From Check 
1970 1970 


March 26 March 27 5 Missoula Livestock Auction $ 1,067.06 
Company, Missoula, Montana 

March 27 March 27 3 Bozeman Livestock Market 473.88 
Center, Bozeman, Montana 

March 31 April 1 30 Montana Livestock Auction, 11,018.53 
Inc., Butte, Montana 
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Date of Date of No. of Purchased At Amount of 
Purchase Check Head or From Check 
1970 1970 

April 27 April 27 28 Dillon Public Auction, Inc. 6,805.09 
Dillon, Montana 

April 13 April 14 44 Louis Skaar 11,514.74 
Roberts, Idaho 

May 4 May 4 41 Louis Skaar 12,434.26 
Roberts, Idaho 

April 28 April 28 34 Bruce Beck & Sons 12,478.63 


Aberdeen, Idaho 


8. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 2 above. As of 
September 1, 1970, a total of $36,427.63 remained due and unpaid 
for such livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has engaged in unfair 
practices in commerce, in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operation as a packer, shall cease and desist 
from: 


(1) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


(2) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they were drawn to pay 
such checks or drafts when presented for payment. 


This order shall become effective on the first day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 








1370 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 1870 


(No. 13,547) 


In re MOBRIDGE LIVESTOCK AUCTION SALES, INC. P&S Docket No. 
4292. Decided December 7, 1970. 


Market agency—Shippers proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to maintain its 
account for shippers proceeds in conformity with the regulations, ope- 
rating while its current liabilities exceed current assets, and issuing 
untrue or incomplete accounts of sale. 


Samuel P. Harris for complainant. 
Lakeman & Krause, Mobridge, S.D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 27, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion did not meet the requirements of the Act and that respondent 
violated certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On November 2, 1970, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Ad- 
ministration of respondent’s operations as a market agency sub- 
ject to the Act disclosed that: (1) respondent’s financial condition 
met the requirements of the Act; (2) the shortage in shippers’ 
proceeds had been eliminated; (3) the custodial account was be- 
ing properly maintained; and (4) steps had been taken to insure 
that adequate records will be prepared and maintained. It is fur- 
ther stated that since it appears that respondent is now operating 
in compliance with the Act and that the suspension of respon- 
dent’s registration is not necessary to effectuate the purposes of 
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the Act, complainant recommends that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Mobridge Livestock Auction Sales, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Mobridge, South Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Mobridge Livestock Auction Sales, Inc. stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period July 31, 1969, through August 
30, 1969, engaged in business as a market agency in commerce, 
notwithstanding the fact that during such period respondent’s 
current liabilities exceeded its current assets. 


3. Respondent, during the period from July 1, 1969, through 
August 31, 1969, failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that it failed to deposit in 
its custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of livestock at the stockyard. 


As of July 31, 1969, respondent had outstanding checks drawn 
on its custodial account for shippers’ proceeds in the amount of 
$184,001.99. Respondent had with which to offset such checks a 
cash balance in the account of $2,599.53, proceeds on hand in the 
amount of $36,326.49 and proceeds receivable in the amount.of 
$51,298.33, resulting in a deficit in the funds available to pay 
shippers’ proceeds of $93,777.64. 


As of August 30, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $389,129.33 and had, with which to offset such checks, 
a cash balance in the account of $32,554.97, proceeds receivable 
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in the amount of $181,757.88 and deposits in transits in the 
amount of $45,498.23, resulting in a deficit in the funds available 
to pay shippers’ proceeds of $129,318.25. 


4. Respondent, on or about the dates and in the transactions set 
forth in paragraph V of the complaint, submitted accounts of sale 
to consignors of livestock which accounts failed to show the true 
and correct names of the purchasers. Respondent retained copies 
of such accounts of sale as a part of its records. 


5. Respondent, during the period from on or about March 31, 
1969, through September 3, 1969, in connection with its market 
agency operations subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclose all trans- 
actions involved in its business. Respondent during such period 
failed to keep (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; (2) a com- 
plete record of accounts receivable and (3) monthly reconcilia- 
tions of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 5 
herein, it is concluded that respondent has wilfully violated sec- 
tions 307, 312(a), and 401 of the Act (7 U.S.C. 208, 213(a), 221), 
and sections 201.41, 201.42 and 201.48 of the regulations (9 CFR 
201.41, 201.42, 201.43). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency in commerce 
shall cease and desist from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


Ay 
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(3) Operating as a market agency in commerce while its cur- 
rent liabilities exceed its current assets; 


(4) Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the purchasers. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a registrant under the Act, including, among other things, 
(1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; (2) a complete record 
of accounts receivable; (3) monthly reconciliations of bank ac- 
counts; and (4) copies of all accounts of sale showing the true 
and correct names of the purchasers. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 13,548) 


In re LARRY Koza, d/b/a K & K LIVESTOCK. P&S Docket No. 4359. 
Decided December 7, 1970. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce, issuing insufficient funds checks in 
payment of such livestock, and is suspended as a registrant under the 
act for 30 days and thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
Kelly & Kelly, Grand Island, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on September 2, 1970, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204), and that respondent violated certain pro- 
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visions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lawrence G. (Larry) Koza, d/b/a K & K Livestock, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Silver Creek, Nebraska. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 
of May 14, 1970, respondent had current liabilities totaling 
$89,324.28, and current assets totaling $11.31, resulting in an 
excess of current liabilities over current assets of $89,312.97. 


3. Respondent, on or about the dates and in the eleven trans- 
actions set forth in paragraph III of the complaint purchased 
livestock in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the bank account upon which such checks were drawn. 


4. Respondent failed to pay, when due, the purchase price of 
livestock referred to in Finding of Fact 3 above. As of May 22, 
1970, the entire purchase price of such livestock remained unpaid. 


5. Respondent, during the period of April 23, 1968, through 
May 22, 1970, in connection with his dealer operations subject 
to the Act, failed to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness. Respondent, during such period, failed to keep: (a) a gen- 
eral ledger of accounts showing assets, liabilities, income, expenses 


its 
or 
he 


ce 
on 
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and net worth or capital; (b) a cash receipts and disbursements 
journal; (c) a dealer purchases and sales journal; and (d) 
monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204) and by reason of the facts set forth in 
Findings of Fact 3, 4 and 5, it is concluded that respondent has 
wilfully violated sections 312(a) and 401 of the Act (213(a), 
221) and 201.48(b) of the regulations thereunder (9 CFR 201.43 


(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of live- 
stock purchased in commerce; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other things: 
(a) a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth or capital; (b) a cash receipts and dis- 
bursements journal; (c) a daily record of livestock bought and 
sold; and (d) monthly reconciliations of his bank account. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 13,549) 


In re LONTIE WILSON, d/b/a WILSON LIVESTOCK AUCTION. P&S 
Docket No. 4872. Decided December 10, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without the re- 
quired bond coverage. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 6, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On November 2, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions, for the purpose of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. Com- 
plainant has also recommended that respondent not be suspended 
as a registrant under the Act, because respondent has complied 
with the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Lontie Wilson, d/b/a Wilson Livestock Auction, herein- 
after referred to as the respondent, is an individual with his 
principal place of business located at P. O. Box 552, Salina, Kansas 
67401. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Wilson Livestock Auction stockyard, Salina, Kansas, a 
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posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to sell livestock in commerce. 


2. The $55,000 surety bond which respondent maintained to 
secure the performance of his market agency obligations under 
the Act was terminated on June 10, 1970. Respondent was notified 
by certified mail on or about May 22, 1970, of such termination 
date and was informed that if he continued his livestock opera- 
tions after June 10, 1970, without adequate bond coverage as re- 
quired under the Act and regulations, he would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the regu- 
lations promulgated thereunder. The respondent filed with the 
Administration a copy of a surety bond in the amount of $20,000. 
On several occasions the respondent was informed that he was 
required, under the Act and regulations, to increase from $20,000 
to $55,000, the amount of bond or bond equivalent maintained by 
him to secure the performance of his market agency obligations. 
Notwithstanding such notices, respondent has continued to en- 
gage in the business of a market agency selling livestock in com- 
merce on a commission basis without furnishing the required 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 
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This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,550) 


In re ENID LIVESTOCK MARKET, INC. P&S Docket No. 43826. De- 
cided December 11, 1970. 


Deletion of the word “wilfully” in the “Conclusions” in prior consent order 


Blaine Fielding for complainant. 
Bradley G. McDonald, Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On November 6, 1970, a consent order was entered in this pro- 
ceeding under the Packers and Stockyards Act, 1921, as amended 
and supplemented (7 U.S.C. 181 et seq.). Respondent through 
counsel had agreed to an order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 


On November 11, 1970, respondent filed a motion to amend the 
consent order entered accompanied by a proposed amended con- 
sent order which changes the findings of fact to show only that 
the complaint alleges the facts set forth and contains only the 
conclusion that a cease and desist order should be entered. 


Complainant opposes the motion but does not object to deletion 
of the word “wilfully” used in the “Conclusions”. 


The document respondent now submits is not what was con- 
sented to by respondent since respondent agreed to findings of 
fact and conclusions based upon the allegations in the complaint. 
Nevertheless, we are not unwilling to strike the word “wilfully” 
wherever it appears under the heading “Conclusions” in the order 
of November 6, 1970, and it is so ordered. Otherwise the motion 
to amend is denied and dismissed. 


(No. 13,551) 


In re INGWERSEN BROTHERS Co. P&S Docket No. 4825. Decided 
December 14, 1970. 
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Market agency—Marked-up prices for livestock purchases— 
Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from accounting to persons for whom livestock purchases are 
made or arranged on a commission basis at prices higher than the 
actual cost of such livestock, and consented to the suspension of its 
registration under the act for a period of seven days. 


Dona Kahn for complainant. 
Shull, Marshall, Marks & Vizintos, Sioux City, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
and Notice of Hearing filed May 19, 1970, by the Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging respondent with violations of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


Complainant has, with the written consent of respondent, in 
accordance with the provisions of section 202.6(d) of the rules 
of practice (9 CFR 202.6(d)), amended the original complaint. 
Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the amended complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and for the purposes 
of this proceeding and for no other purpose, consents to the issu- 
ance, without further notice, of a specified order containing find- 
ings of fact and conclusions based upon the allegations contained 
in the amended complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Ingwersen Brothers Co., hereinafter referred to as respon- 
dent, is a corporation with its principal place of business located 
at the Sioux City Stockyards, Sioux City, lowa, a posted stockyard 
under the Act, hereinafter referred to as the stockyard. 


2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying and selling livestock 
on a commission basis at the stockyard and otherwise in com- 
merce; and 


(b) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis in 
commerce. 


8. Respondent, in connection with its operations as a market 
agency buying on a commission basis, on or about the dates and 
in the transactions set forth below, arranged for the purchase of 
livestock for the accounts of various buyers fom Lloyd Shelhamer, 
a dealer, Bozeman, Montana, and in connection therewith, by use 
of accounts of purchase and other means represented to such buy- 
ers that the cost of such livestock from the dealer was higher than 
the actual cost, and collected from such buyers on the basis of 
such accounts of purchase. Respondent remitted one-half of the 
difference in price to Lloyd Shelhamer, the dealer. 


= 
oe 
on 
= 


INGWERSEN BROTHERS CO. 
Cite as 29 A.D. 1378 


\- 


L993 0F'800‘0T 
SL’ZtP 00°89F‘TZ 
06'FF 06°L89‘9 
SL’6S Ga'sT9'T 
OF'9ST 88°L82'TT 
Ts°08é 88° FSz'8T 
OT PPE 08°9TS‘9T 
TL’?8 OL’ SPOTS 
OT'S0Zd 067126 
Ov TSP 09°S69‘ST 
SS Tip 09°69T‘ST 
Soest g8"SsP‘6 
OT'862 00°098‘2T 
Sv'SOP OF PLE'ST 
SE'rZs SO TLE‘ZT 
6L°VEE T8°¥66'TT 
0S’STP GL'088‘TT 
OF'98L 02°610°% 
Serle g0'8r8‘2T 
06°0L2 06°S2P‘2T 
8°09 08° T09‘TT 
OT LZP OT'0P2‘ST 
S8°806 SS°F09'LZ 
SS°Z6E go°989‘2T 
gv'608s To'9r0'rs$ 
7809 sOWDY]9YS 
UL oouUD moss 
-40ftd 90200UT 42d 


o 4 we Gs 8 AD fleet lt COM 


00°SL 
00°66 


00°T9 
00°FT 
00°86 
00°SaT 
00°96 
00°L2T 
00°79 
00°06 
00°S6 
00°6S 
00°86 
00°06 
00°F0T 
00°86 
00°S8 
00°02 
00°L6 
00°96 
00°STT 
00°68 
00°86T 
00°96 
00°2r2$ 


quepuocdsey 
Aq peoa) 


"199 Uoresrus 
p2z0nG 7809 -uw0g Suing 


LS°L9Z‘0T 
SL'SL8‘TZ 


08°289‘9 
00°8L9‘T 
So PrP TT 
6T'S89'ST 
06°098‘9T 
TP'8SL‘TS 
00°02>‘6 
O6'9TTFT 
ST I89‘st 
0F'699°6 
OT'SST‘sT 
S8°6LE'ST 
00°962'ST 
09°628‘ZT 
S2'62‘2T 
09°S08°22 
OF 22ST 
08°F69°2T 
99°Z99TT 
02°L998T 
0F'809‘82 
OT'6L0‘ST 
or'aas‘res 


quepucdsey 
Aq pearesey 
P pesoauy 
914qJ 90S 


SL 
66 


19 
tT 
86 
Sat 
96 
Lat 
v9 
06 
S6 
6g 
86 
06 
vor 
&6 
S8 
06 
L6 
96 
ort 
68 
86T 
96 
SPS 


POH 
fo “oN 


‘af ‘ONJO[A “A 
Jaueiy ° 


oO 


4 


usw[yog 
ssoig 
sso1Q 
sseigpoug 
Sieqiyey 
wengd 
uleqyIBI3g 
"Ig ‘OuJO[A ° 
"Ig ‘Oy,0[A * 


HAd zMmOAA 


Jepeory9g “y 
wuwey Jepus, 
“Ig ‘oyzOLA 
wwey iepue, 
wwey iepus, 
wwey Jepue, 
u04S0 MA 

"Ig ‘oyz0TA 
“Ig ‘oyz0[A 

‘Ig ‘OuI0LA 
“Ig ‘OUROTA 


4ofing 


BRA eo RIO eB 





LT ‘PO 
TT “3deg 

896T 
ve ‘PO 
3 “PO 
8t ‘PO 
TZ “deg 
&I “ydeg 
Tz “3deg 
Tz ‘3deg 
6 “AON 
0€ “PO 
TZ “ydeg 
ve “PO 
8t “PO 
93 ‘PO 
92 ‘PO 
T ‘AON 
8T “PO 
8st “PO 
Tt ‘PO 
% “PO 
v ‘PO 
Tt “~O 
ve ‘PO 
8st ‘PO 

L96T 

4ofing 0} 
90200UT 
fo 90q 


OT'T8T OT PI9'S 00°6€ 02°96 6& UOSsoIUee "M “T 66 “PO 


06°L92 09°Z8P‘sT 00°88 Or OFL*ST 88 uosermer “MT 83 “PO 
So'0TP Gh PLO'ST 00°S0T 00°SsP‘sT SOT uosermer "MT GZ ‘0 
OT'62P 00°SL8°ZT 00°Z0T oT'z0E‘sT Zot sueg ueeyed GZ ‘3°90 
OF oP 00°3L9°ZI 00°46 0F'F60°ST L6 S10qiyey “g GZ ‘390 
3r'06 OF 0rEF 00°92 8'08hr 9% 42°u “MM 91 “PO 
= Or'6st oT Ssr‘s 00°2 02°429°8 ag yI°" “Vv 91 ‘0 
& T$°S6T OS TI6TI 00°6TT T9'POT'SI 6IT Ss01D ‘d 83 “PO 
“ oU'L6T 09° 12321 00°90T 29°STH‘ST 901 wuey iapueA “qd 8% “0 
5 98379 02° TLS‘0z 00°0FT GOVT‘ TZ OFT OuvOIA “Lf 62 0 
< ga 188 00°006‘ST 00°86 Ga 1es‘9T 86 eqny ‘a aI “dag 
D oo 6831S OF 68‘TT 00°86 6L°90T‘ST 86 wueH iepueA “qd 8% ‘PO 
2 G3'sar 00°F99‘FT 00°86 GZ'3sr‘ST SOT ouoIA “A TZ “?O 
6 8L'SSL TS" T68‘bz 00°L8T 60°Sh9°Sz L8T OuvOIA “f 12 “PO 
a4 (00°2F 28'989°F oP ‘af ‘OWNOIA “A &% “0 
as Ly'ssP L6°T89‘0Z ( 
aN (00°STT 29°868°9T Sit “ap ‘OuvO[A “A €% “20 
= (00°FT 00°F69°T vT “ap ‘OuiOTA “A 8% °0 
p 2 SL'bLZ LL'SLL‘ZI ( 
<5 (00°08 os’ res‘TT 08 “ap ‘Ou,O[A “A 83 ‘PO 
n OL'8LZ 0r'8T6'8 00°63 Ol'L6T6 63 “If ‘ONIO[A “A 91 ‘PO 
a 16°60 00°680‘8T 00°0ST Le TE9‘sTt ost OuOIA “f & “PO 
i (00°6L 56°988°8 6L “ap ‘OuvOIA “A 8 ‘0 
2 Z1'660'T Z1'S8h‘Or ( 
(00°88z 08'869°ZE 882 “ap ‘OuO[A “Hl 8— “PO 
00°18 GL’6h8'8 00°SL $1'080°6 gL O"uOIA “f 8st “~O 
09°988 G8" T0'Se 00°892 ar 1068s £92 OuOIA “f 9T ‘0 
3809 4OUDY]9YS quepuodsay quapuodsay pveH dofing LO6I 
ut a0uUD Worf fig pa}99] fig pearavay fo *ON dafing 0} 
“ -4afiq 9010QAUT 49g 09 worssrm PY paoroauy aov0auy 
S paz0On® 7809 -uw0g burfing at 9D fo 930q 





5,614.10 181.10 


39.00 


5,795.20 


L. W. Jamieson 


ad 


uct. 


W. H. “STEVE” STEPHENSON 1383 
Cite as 29 A.D. 1383 


CONCLUSIONS 


By reason of the facts set forth herein, respondent has violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.44 
of the regulations (9 CFR 201.44). See W. D. Anderson, 26 A.D. 
615 (1967) ; Madras Livestock Auction, Inc., 26 A.D. 739 (1967). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondent, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from accounting to persons for whom purchases are made 
or arranged on a commission basis at prices higher than the ac- 
tual cost of such livestock. 


Respondent’s registration is suspended for a period of 7 days, 
beginning December 17, 1970. This order shall have the same 
force and effect as if entered after full hearing and shall be ef- 
fective on December 17, 1970. 


(No. 13,552) 


In re W. H. “STEVE” STEPHENSON, d/b/a STEVANO CATTLE COM- 
PANY. P&S Docket No. 4308. Decided December 17, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 24, 1970, suspending re- 
spondent as a registrant under the Act until respondent complies 
with the bonding requirements under the Act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as respondent has now 
furnished a bond which meets the requirements of the Act and 
the regulations. 
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Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 24, 1970, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 18,553) 


In re C. B. MCCALL, d/b/a SOUTH TEXAS ORDER BUYING Co. P&S 
Docket No. 4293. Decided December 17, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on September 14, 1970, suspending 
respondent as a registrant under the Act until respondent com- 
plies with the bonding requirements under the Act and the regu- 
lations issued thereunder. Complainant has now recommended 
that a supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has now 
furnished a bond which meets the requirements of the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 14, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served on the parties. 


(No. 13,554) 


In re E. J. GORMLEY. P&S Docket No. 4835. Decided December 
17, 1970. 


Failure to pay—Cease and desist—Bonding requirements—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, failing to pay, 
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when due, for such livestock and engaging in business under the act 
without being bonded therefor, and is suspended as a registrant under 
the act for a period of 30 days and thereafter until bonded as required. 


Joseph W. Sharp for complainant. 
Everett, Everett & Creech, Durham, N. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on July 8, 1970, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 e¢ seq.). 


On October 14, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions, for the purpose of this proceeding only, based on the 
allegations in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) E. J. Gormley, hereinafter referred to as the respon- 
dent, is an individual whose address is P. O. Box 2662, Durham, 
North Carolina 27705. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on May 13, 1970. Respondent was notified by certified mail 
on or about May 28, 1970, of such termination date and was in- 
formed that if he continued his livestock operations after the date 
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Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 24, 1970, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 18,553) 


In re C. B. MCCALL, d/b/a SOUTH TEXAS ORDER BUYING Co. P&S 
Docket No. 4293. Decided December 17, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on September 14, 1970, suspending 
respondent as a registrant under the Act until respondent com- 
plies with the bonding requirements under the Act and the regu- 
lations issued thereunder. Complainant has now recommended 
that a supplemental order be issued terminating the suspension of 
respondent as a registrant under the Act as respondent has now 
furnished a bond which meets the requirements of the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 14, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served on the parties. 


(No. 13,554) 


In re E. J. GORMLEY. P&S Docket No. 4835. Decided December 
17, 1970. 


Failure to pay—Cease and desist—Bonding requirements—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, failing to pay, 


_ sae ete ee 


ler 
ich 


&S 


81 
ng 
m- 
yu- 
led 


OW 
nd 


ler 
ed. 
re- 


er 


of 


nds 
ay, 


E. J. GORMLEY 1385 
Cite as 29 A.D. 1384 


when due, for such livestock and engaging in business under the act 
without being bonded therefor, and is suspended as a registrant under 
the act for a period of 30 days and thereafter until bonded as required. 


Joseph W. Sharp for complainant. 
Everett, Everett & Creech, Durham, N. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on July 8, 1970, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 e¢ seq.). 


On October 14, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions, for the purpose of this proceeding only, based on the 
allegations in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) E. J. Gormley, hereinafter referred to as the respon- 
dent, is an individual whose address is P. O. Box 2662, Durham, 
North Carolina 27705. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on May 13, 1970. Respondent was notified by certified mail 
on or about May 28, 1970, of such termination date and was in- 
formed that if he continued his livestock operations after the date 
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of such termination without bond coverage he would be in viola- 
tion of section 312(a) of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Respondent was fur- 
ther informed that a violation of this nature could result in an 
administrative complaint against him to bring about the suspen- 
sion of his registration under the Act. Notwithstanding such 
notice, respondent has continued to engage in the business as a 
market agency buying livestock in commerce for the accounts of 
others without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


3. Respondent, in connection with his operations as a dealer, 
on or about December 18, 1969, purchased 55 head of livestock 
at the Powell Livestock Company of Smithfield, a posted stock- 
yard under the Act, located at Smithfield, North Carolina, and in 
purported payment therefor, issued a check in the amount of 
$6,653.34 which was returned unpaid by the bank upon which it 
was drawn because respondent did not have sufficient funds on 
deposit in the account upon which said check was drawn. 


4. (a) Respondent, in connection with his operations as a 
dealer, during the period from December 18, 1969, to January 14, 
1970, in three separate transactions as set forth in paragraph 
IV of the Complaint, purchased livestock in commerce, and failed 
to pay, when due, the full purchase price for such livestock. 


(b) As of March 9, 1970, there remained unpaid by the re- 
spondent a total of $11,121.16 for the livestock purchases referred 
to above. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and section 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in finding of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a) et seq.). 


By reason of the facts set forth in finding of fact 4 herein, re- 
spondent has wilfully violated section 312(a), supra, and section 
201.43 (b) of the regulations (9 CFR 201.43(b)). 


The order to which the respondent has consented provides, 
inter alia, for the suspension of his registration as a dealer for 
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a period of sixty days and thereafter until he complies fully with 
the bonding requirements under the Act and the regulations. In 
view of the facts and circumstances in this case and the sanctions 
entered in previous cases of a similar nature, the complainant be- 
lieves that such period of suspension should be reduced to 30 days 
and thereafter until he complies fully with the bonding require- 
ments under the Act and the regulations. It is concluded that the 
complainant’s recommendation be adopted. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


3. Engaging in business in commerce in any capacity for which 
bonding is required without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he complies fully with the 
bonding requirements under the Act and the regulations. When 
respondent has complied with such bonding requirements a sup- 
plementary order will be issued in this proceeding terminating 
this suspension after the 30 day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,555) 


In re ESTES PACKING COMPANY. P&S Docket No. 4395. Decided 
December 18, 1970. 


Packer—False weights—Failure to pay when due—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from weighing livestock, livestock carcasses, or parts of livestock 
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carcasses at other than true and correct weights, making payment on 
the basis of such false weights, issuing untrue or incomplete account- 
ings, failing to operate livestock scales properly, and failing to pay, 
when due, the full purchase price of livestock purchased in commerce. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 9, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 7, 1970, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 
ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Estes Packing Co., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at Ft. Worth, Texas. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, on or about the dates and in the transactions. 
set forth below, and in divers other transactions during the 
months of August and September, 1969, in connection with pur- 
chases of livestock by respondent in commerce on a grade and 
dressed weight basis (1) weighed livestock carcasses or parts 
thereof, at less than their true and correct weights; (2) issued 
accountings to the sellers of the livestock on the basis of such in- 
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correct weights, copies of which were made a part of respondent’s 
accounts and records; and (3) paid the sellers for the livestock 
on the basis of such incorrect weights. 


Carcass 

Weight 

Date of Used in 

Slaughter No. of Carcasses Accounting 

1969 Seller Lot No. Weighed (pounds) 
7-26 Pete Waldrup 33-E 10 cows 4078 
8-26 Pete Waldrup 136 7 cows 2833 
8-26 Geo. Taylor 138 16 cows 4306 
9-8 Jim Rater 84 8 bulls 5452 


3. Respondent, during the period from on or about October 15, 
1968, through on or about September 11, 1969, in connection 
with the weighing of livestock carcasses or parts thereof derived 
from livestock purchased by respondent in commerce on a grade 
and dressed weight basis, failed to operate its “hot weight” mono- 
rail scale in such manner as to insure accurate weights, in that 
(a) respondent weighed such carcasses or parts thereof when 
the poise on the tare bar of said scale was set in such a position 
as to result in the deduction from the gross weight of the carcass, 
tare weight in excess of the actual tare weight, and (b) respon- 
dent used, in connection with such weighing, hooks and rollers 
which were not uniform in weight. 


4. Respondent, in connection with its operations as a packer, 
on or about the dates and in the nine transactions set forth in 
paragraph IV of the complaint, and in divers other transactions 
during the period from July 9, 1969 to October 27, 1969, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has violated sections 202(a) and 401 of the 
Act (7 U.S.C. 192(a), 221), and sections 201.78 and 201.99 of the 
regulations (9 CFR 201.78, 201.99). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 202(a) of the Act, supra, and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 


with respondent’s operation as a packer, shall cease and desist 
from: 


(1) weighing livestock, livestock carcasses, or parts of live- 
stock carcasses at other than their true and correct weights; 


(2) paying sellers of livestock, livestock carcasses, or parts of 
livestock carcasses on the basis of incorrect weights; 


(3) issuing accountings to sellers of livestock, livestock car- 
casses, or parts of livestock carcasses on the basis of incorrect 
weights; 


(4) failing to operate livestock or monorail scales, owned or 
controlled by respondent, in accordance with the regulations 
under the Act constituting INSTRUCTIONS FOR WEIGHING 
LIVESTOCK; and 


(5) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 18,556) 


In re HARRY HETTICH. P&S Docket No. 4332. Decided December 
22, 1970. 


Stay order vacated—Petition for reconsideration not submitted— 
Suspension to become effective 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), a default order was issued September 22, 1970, which, 
among other things, suspended respondent as a registrant under 
the act for a period of 60 days. On October 1, 1970, an order was 
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entered staying that part of the order of September 22, 1970, 
suspending respondent as a registrant because counsel for re- 
spondent stated that he intended to file a petition for reconsidera- 
tion. On October 21, 1970, respondent was given an extension of 
time to December 1, 1970, for the filing of the petition. On Decem- 
ber 2, 1970, respondent was given a further extension of time to 
December 15, 1970, to file the petition. Respondent has not filed 
such petition. 


Accordingly, the stay order of October 1, 1970, is hereby va- 
cated and the 60-day suspension of respondent as a registrant 
under the act contained in the order of September 22, 1970, shall 
become effective on the sixth day after service of a copy of this 
order upon respondent. 


(No. 13,557) 


In re ALVA RATLIFF. P&S Docket No. 4891. Decided December 
22, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to an order requiring him to cease and desist from 
engaging in business under the act without required bond coverage. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 23, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 1, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
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contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. Complainant has 
also recommended that respondent not be suspended as a regis- 
trant under the Act, because respondent has complied with the 
bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Alva Ratliff, hereinafter referred to as the respondent, 
is an individual whose address is Route 2, Orlando, West Virginia 
45660. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on July 11, 1970. Respondent was notified by certified mail 
on or about June 17, 1970, of such termination date and was in- 
formed that if he continued his livestock operations after July 
11, 1970, without bond coverage as required under the Act, he 
would be in violation of section 312 of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer, buying and selling livestock in commerce for 
his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
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the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,558) 


In re DAVENPORT PACKING Co. INC. P&S Docket No. 4360. De- 
cided December 23, 1970. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease 
and desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


John M. Powell for complainant. 
Winstein, Kavensky & Wallace, Rock Island, IIl., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on September 4, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on December 14, 1970, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Davenport Packing Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Milan, Illinois. 








1394 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 1894 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer in 
commerce, on or about the dates and in the transactions set forth 
in paragraph II of the complaint, purchased livestock and failed 
to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of Finding of Fact 2 herein, respondent has engaged 
in unfair practices in commerce in violation of section 202(a) of 
the Act (7 U.S.C. 192(a)) and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by the respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operation as a packer in commerce, shall cease and 
desist from failing to pay, when due, the full purchase price of 
livestock purchased. 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,559) 


In re DWIGHT M. Cox. P&S Docket No. 4383. Decided December 
30, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
bonded therefor. 
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Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 15, 1970 by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on November 9, 1970, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on the 
allegations contained in the complaint. Complainant has stated 
that the suspension of respondent is not necessary to effectuate 
the purposes of the Act, inasmuch as respondent is now in com- 
pliance with the bonding requirements of the Act and the regula- 
tions, and has recommended that the cease and desist order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Dwight M. Cox, hereinafter referred to as the respon- 
dent, is an individual whose address is Ozark, Missouri 65721. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of a dealer buying and 
selling livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy on commission in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock buying obligations under the Act 
was terminated on August 5, 1970. Respondent was notified by 
certified mail on or about July 9, 1970, of such termination date 
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and was informed that if he continued his livestock operations 
after August 5, 1970, without bond coverage as required under 
the Act, he would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has continued 
to engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,560) 


In re STANLEY BUCHANAN. P&S Docket No. 4393. Decided De- 
cember 30, 1970. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts in payment of livestock purchased in commerce and 
failing to pay, when due, the full purchase price of such livestock. 
Respondent is suspended as a registrant under the act for a period 
of 30 days. 


— 


ma A ee 


went 


© 


—a_e SS 2 


© 


STANLEY BUCHANAN 1397 
Cite as 29 A.D. 1396 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 29, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 9, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Stanley Buchanan, hereinafter referred to as the re- 
spondent, is an individual whose address is Ada, Oklahoma. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about July 27, 1970, purchased 16 head of cattle and 3 hogs 
in commerce at the Hagan Stock Yard, Hagan, Georgia, and on or 
about July 30, 1970, in purported payment therefor issued a check 
in the amount of $3,840.55 which was returned unpaid by the 
bank upon which it was drawn because respondent did not have 
sufficient funds on deposit in the account upon which such check 
was drawn. 


3. (a) Respondent, in connection with his operations as a 
dealer, during the period from June 19, 1970, to July 27, 1970, in 
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7 separate transactions as set forth in paragraph III of the Com- 
plaint, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


(b) As of the date of issuance of this Complaint, there re- 
mained unpaid by respondent the total amounts due for the live- 
stock purchases referred to above. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the 
Act, (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


The order to which the respondent has consented provides, 
inter alia, for the suspension of his registration as a dealer for 
a period of sixty days. In view of the facts and circumstances in 
this case and the sanctions entered in previous cases of a similar 
nature, the complainant believes that such period of suspension 
should be reduced to 30 days. It is concluded that the complain- 
ant’s recommendation should be adopted. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,561) 


In re TONY BRAZIL. P&S Docket No. 4297. Decided December 30, 
1970. 
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Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


Ray S. Stoddard for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


On October 1, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respon- 
dent be issued. Complainant has also recommended that respon- 
dent not be suspended as a registrant under the Act, because re- 
spondent has complied with the bonding requirements of the Act 
and the regulations. 


FINDINGS OF FACT 


1. (a) Tony G. Brazil, hereinafter referred to as the respon- 
dent, is an individual whose address is 3131 Adobe Road, Peta- 
luma, California. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and as a market agency to buy and sell livestock in com- 
merce. 


2. The surety bond which respondent maintained to secure per- 
formance of those livestock obligations incurred as a result of 
his buying on commission was terminated on April 7, 1969. Re- 
spondent was notified by certified mail on or about April 7, 1969 
of such termination date and was informed that if he continued 
his operations after April 7, 1969 without bond coverage he would 
be in violation of the Act and the regulations promulgated there- 
under. 
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Notwithstanding such notice, respondent has continued to en- 
gage in the business of a market agency buying livestock in com- 
merce on a commission basis, without filing and maintaining a 
reasonable bond or an equivalent thereof, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reasons of the facts alleged in paragraph II herein, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as respondent has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,562) 


In re GENE Morris. P&S Docket No. 4866. Decided December 30, 
1970. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


J. Richard Studenny for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
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an answer to the complaint and did not file exceptions to the hear- 
ing examiner’s recommended decision based on the default in the 
filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on September 21, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a registered livestock 
buyer under the Act, was charged with operating as a market 
agency without furnishing the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on September 25, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. Respondent has filed nothing. 


On November 25, 1970, complainant filed a recommendation 
that the order proposed below be issued. Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on November 27, 1970, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Gene Morris, is an individual whose address 
is Route 3, Vidalia, Georgia. He is, and at all times material here- 
in was, engaged in the business of buying livestock in commerce 
on a commission basis, and registered under the Act as a market 
agency to buy livestock on commission in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
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nated on July 5, 1970. He was notified by certified mail of the 
bonding requirements and of the termination date of his bond in 
June 1970. He was further notified that he must file a bond if he 
continued his livestock operation, and that failure to file the bond 
would constitute a violation of the bonding requirements of the 
Act. Notwithstanding such notice, respondent has continued to 
engage in business as a market agency buying livestock in com- 
merce on commission without filing and maintaining the required 
bond or its equivalent. 


PROPOSED CONCLUSIONS 


By continuing to operate as a market agency without the re- 
quired bond, as found above, respondent has willfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30), for which 
the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such re- 
quirements, a supplementary order will be issued in this proceed- 
ing terminating the suspension. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on June 26, 1970, complainant seeks 
to recover $3,495.00, which is alleged to be the amount due from 
respondent for five shipments of strawberries sold by complain- 
ant to respondent in the course of interstate commerce during 
April and May 1970. 


A copy of the formal complaint was served upon respondent on 
August 1, 1970. Respondent failed to file an answer within the 
time allowed and a default reparation order was issued against 
respondent. By order dated November 23, 1970, respondent’s de- 
fault was set aside, the default reparation order was vacated and 
respondent’s letter of September 24, 1970, was received and filed 
as respondent’s answer in this proceeding. In its answer respon- 
dent claims credits of $884.20 and admits owing complainant 
$2,610.80 in connection with the five strawberry transactions. 


Section 7(a) of the act provides, in relevant part, as follows: 


“. . If, after the respondent has filed his answer to the 
formal complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order 
.. - (7 U.S.C. 499g). 


Accordingly, under authority of the statute quoted above, it is 
ordered that respondent shall pay to complainant, as an undis- 
puted amount, $2,610.80. Payment in this amount shall be made 
within 30 days from the date of this order, with interest thereon 
at the rate of 8 per cent per annum from June 1, 1970, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 13,564) 


UNITED FRUIT SALES CORPORATION v. YECKES-EICHENBAUM, INC. 
PACA Docket No. 2-1610. Decided December 4, 1970. 


Breach of suitable shipping condition—Damages 


Where complainant shipped lettuce that failed to meet good delivery stan- 
dards, respondent is entitled to damages for the difference between the 
value at time of delivery and the value the produce would have had if 
it conformed to contract requirements. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 


Respondent pro se. 
George Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,729.59 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included a 
counterclaim, based on an alleged breach of contract by complain- 
ant, for such amount as respondent might be entitled to receive 
according to the facts established in the proceeding. Complainant 
filed a reply to the counterclaim denying liability to respondent. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, neither party requested an oral hearing. 
Therefore the shortened procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure, complainant and respondent were given an op- 
portunity to file further evidence but neither did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, United Fruit Sales Corporation, is a corpora- 
tion whose address is Prudential Center, Boston, Massachusetts. 
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At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Yeckes-Eichenbaum, Inc., is a corporation whose 
address is 163-166 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about June 10, 1969, in the course of interstate com- 
merce, complainant sold and shipped from the State of California 
to respondent in the State of New York 1,064 cartons of lettuce, 
size 24, at a price of $1.75 per carton plus $.25 per carton for 
cooling or a total price of $2,128. The lettuce was sold on an f.0o.b. 
basis with no grade specified and shipped in car PFE 452631. 


4. The carload of lettuce arrived at respondent’s place of busi- 
ness on June 17, 1969, and was federally inspected on that day at 
9:30 a.m. The relevant results of that inspection were as follows: 


“Condition of equipment: Temperature controls in operation. 
Adjustable dividers in 14 length position each end of car. 


“Products inspected: LETTUCE Iceberg type in fiberboard 
cartons branded ‘Favor Brand, 2 dozen, California.’ Appli- 
cant states 900 cartons. 


“Condition of load: Car partly unloaded approximately 9/10 
of load remaining. 2 to 6 Rows. 2 to 6 Layers. Lengthwise 
load. 


“Condition of pack: Tight in layers. 
“Temperature of product: At doors. Top 53°F. Bottom 56°F. 
“Size: Fairly uniform in cartons. 


“Quality: Clean, fairly well trimmed, light to good green 
color. Average 100% hard or firm. Grade defects average 7% 
consisting of broken midribs. 


“Condition: Heads or portion of heads not affected by condi- 
tion defects are fresh and crisp. Wrapper leaves: No decay. 
Head leaves: Range 1 to 4 heads per carton, averaging 11% 
damage by tipburn. Range 2 to 3 heads in most cartons, none 
in some, averaging 8% damage by Russet Spotting Range 
2 to 5 heads per carton, averaging 17% damage by reddish 
brown discoloration following bruising affecting heads scat- 
tered throughout pack. No decay. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 100% hard of firm only account of condition. Now 
approx. 55% U.S. No. 1 Quality.” 


5. Temperature records of the railroads over which the car of 
lettuce moved are as follows for car PFE 452631: 


Salinas, California, 7:55 p.m., June 10, 1969, 34° 
Ogden, Utah, 8:48 a.m., June 12, 1969, 34° 

North Platte, Nebraska, 5 a.m., June 13, 1969, 34° 
Proviso, Illinois, 8:40 a.m., June 14, 1969, 36° 
Selkirk, New York, 3:30 a.m., June 16, 1969, 42° 


6. Respondent, immediately following the inspection, notified 
complainant that the car of lettuce did not conform with the 
terms of the contract of sale. 


7. Respondent sold the lettuce on June 17 and 18, 1969, for 
gross proceeds of $1,922.39, and after deducting $1,196.67 for 
freight, $293.31 for cartage, $12.00 terminal fees, and $22.00 for 
inspection, remitted net proceeds of $398.41 to complainant. 


8. The formal complaint was filed on November 21, 1969, which 
was within 9 months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


The evidence establishes that respondent accepted the carload 
of lettuce herein but has not paid complainant the agreed purchase 
price. Respondent takes the position, in substance, that complain- 
ant breached the warranty of suitable shipping condition appli- 
cable to f.o.b. sales contracts in that the lettuce did not meet the 
good delivery standards for lettuce set forth in section 46.44 of 
the regulations (7 CFR 46.44) .1 


Complainant contends that since the temperature of the product 
on arrival at respondent’s place of business was high, the trans- 
portation services and conditions were abnormal and therefore 





1. Section 46.44 reads in part as follows: 

“Unless otherwise agreed to between the contracting parties, ‘Good Delivery’ in connec- 
tion with f.o.b. contracts of purchase and sale means that the commodity meets the 
requirements of the contract at time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, will meet the following additional 
requirements on delivery at the contract destination. 


or 


~~. _. ~~ at ok ome fh ae ae Ee 
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the suitable shipping condition rule does not apply.? However, re- 
spondent points out that the temperature in the car was normal 
as far as Chicago (Proviso is in a suburb of Chicago) and that 
the temperature rise to a high of 53°-56° for the product at the 
doorway after arrival, was gradual toward the end of the transit 
period. Indeed the railroad records show that the air temperature 
inside the car did not rise above 42° until the 24 hour period 
prior to inspection. Respondent also submitted a letter, attached 
to its answer, from a Research Plant Pathologist, with the Agri- 
cultural Research Service of this Department. This letter, after 
reciting the temperature record of the car to Chicago, expressed 
doubt that the temperature change toward the end of the transit 
period contributed significantly to the damage in the produce. 


In view of the high total damage from all condition factors of 
86%, and the fact that the temperature was within the range 
recommended for transportation of lettuce throughout most of the 
transit period, we are unable to find that the rise in temperature 
toward the end of the transit period contributed significantly to 
the failure of this lettuce to meet good delivery standards on ar- 
rival. We therefore find a breach on the part of the complainant 
of the warranty of suitable shipping condition. John M. Evans 
Produce Co. v. D. L. Piazza Co., 18 A.D. 1452 at 1457 (1959); 
Blue Ribbon v. Narcise, 24 A.D. 983 (1965). 


Since respondent accepted the produce it became liable for the 
purchase price thereof less damages resulting from complainant’s 
breach. The measure of damages in an f.o.b. sale where the buyer 
accepts the commodity is the difference between the value of the 
produce at the time of delivery at the buyer’s place of business 
and the value it would have had if it had conformed to the con- 
tract requirements. The gross proceeds of the resale of the lettuce 
or $1,922.89 may be taken as the value of the lettuce when it was 





“If the contract does not specify a U.S. grade or percentage of condition defects, the 
lettuce at destination may contain a maximum of 15 percent, by count, of the heads in 
any lot which are damaged by condition defects, including therein not more than 9 
Percent serious damage of which not more than 5 percent may be decay affecting any 
portion of the head exclusive of wrapping leaves.” 


2. In an f.o.b. transaction there is an implied warranty that the produce at the time of 
sale is in suitable shipping condition. See seciton 46.43(i) of the regulations, 7 CFR 46.43(i). 
“Suitable shipping condition” in relation to direct shipments, is defined in the regulations 
as meaning that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties (7 CFR 
46.48(i)). 
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delivered to the buyer. According to the market news reports for 
New York, on the day of arrival the type of lettuce involved here- 
in was selling mostly at $3.00 to $3.25 per carton. Taking $3.00 
per carton as the market value the lettuce would have had if it 
had conformed to contract requirements, the value of the carload 
would have been $3,192.00. The actual value of the nonconforming 
commodity, $1,922.39, subtracted from $3,192.00 leaves $1,269.61 
as respondent’s damages. This amount subtracted from the pur- 
chase price of $2,129.00 due complainant leaves $858.39. Of this 
amount respondent has already paid $398.41 to complainant as 
net proceeds. The remainder, therefore, still due to complainant 
from respondent on the contract price of the lettuce is $459.98. 
Respondent’s failure to pay complainant this amount is a violation 


of section 2 of the act for which reparation should be awarded 
with interest. 


Respondent filed a counterclaim for such amount as the respon- 
dent might be entitled to receive according to the facts established 
in this proceeding. The facts fail to establish that any amount is 
due respondent from complainant. The counterclaim should there- 
for be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $459.98, with interest thereon 
at the rate of 8 per cent per annum from July 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,565) 


WHOLESALE PRODUCE SUPPLY, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-1701. Decided December 7, 1970. 


Prior order amended—Transposition of words 
In the order of November 19, 1970 (29 A.D. 1314), the words “complainant 
shall pay to respondent” which appear in the order portion are cor- 


rected to read “respondent shall pay to complainant”. 


Decision by Thomas J. Flavin, Judicial Officer 


a a = ee a) 


~a-, ~~ *& rT ss 


—S o_O a ~—6—FD “es 


sr OS WS ¢ 


HOVERSEN & SONS v. MANHATTAN PICKLE CO., INC. 1413 
Cite as 29 A.D. 1413 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 19, 1970, providing for the pay- 
ment of reparation by complainant to respondent. This was er- 
roneous. The order should have provided for the payment of repa- 
ration to complainant by respondent. 


Under the circumstances the words, “complainant shall pay to 
respondent,” which appear in the order portion of our order of 
November 19, 1970, are deleted and the following words are in- 
serted in their stead: “respondent shall pay to complainant.” The 
order of November 19, 1970, shall remain the same in all other 
respects, except that the reparation awarded therein shall be pay- 
able within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 13,566) 


HOVERSEN & SONS v. MANHATTAN PICKLE Co., INC. PACA Docket 
No. 2-1642. Decided December 7, 1970. 


Acceptance—Interstate commerce—Liability 


Where respondent failed to establish breach of contract by complainant or 
that some of the contracts for sale of cucumbers were not in interstate 
commerce, respondent is liable for the balance owing on the purchase 
price of the produce accepted by it. 


LeRoy Gudgeon, Chicago, I1l., for complainant. 
Respondent pro se. 
Hugh L. Cannon, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$9,489.66 in connection with the sale and shipment of 14 lots of 
cucumbers in interstate commerce to respondent. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer and 
counterclaim. Respondent denied that the transactions were in 
interstate commerce or that it received four of the lots and al- 
leged that two lots were infested with bugs and worms. Respon- 
dent counterclaimed for damages of $13,828.50, less the amount 
claimed by complainant, or a net amount of $4,338.74, and re- 
quested an oral hearing. 


An oral hearing was held on July 31, 1970, in Chicago, Illinois. 
Complainant was represented by counsel and two witnesses testi- 
fied on its behalf. Respondent was not represented at the oral 
hearing and no evidence was offered on its behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herbert E. Hover- 
sen and William E. Hoversen, doing business as Hoversen & Sons, 
whose address is 7 South Water Market, Chicago, Illinois. At the 
time of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent, Manhattan Pickle Co., Inc., is a corporation 
whose address is 1711 South Normal Avenue, Chicago, Illinois. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During the period September 22 through November 7, 1969, 
in the course of interstate commerce, complainant orally con- 
tracted to sell to respondent 14 lots of cucumbers, consisting of 
1,790 bushels, for a total price of $10,511. 


4. On or about the dates of sale, complainant shipped the 14 
lots of cucumbers by truck from its place of business in Chicago 
to respondent’s place of business in Chicago. Respondent accepted 
the shipments. 


5. All of the cucumbers shipped by complainant to respondent 
were received by complainant from sources outside of the State of 
Illinois. 


6. Prior to September 22, 1969, respondent was indebted to 
complainant in the sum of $5,860.66. Between September 26, 1969 
and November 14, 1969, respondent paid complainant $6,250 
without allocating such payments to any particular indebtedness. 
Complainant applied $5,860.66 to the prior debt and $389.34 to 
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the total purchase price of the 14 lots involved herein, thereby 
reducing the amount due complainant to $10,121.66. 


7. Complainant at some undisclosed date purchased 3,470 empty 
baskets from respondent for a total price of $644. Complainant 
and respondent agreed this amount would be applied to the pur- 
chase price of the 14 lots of cucumbers which further reduced the 
amount due complainant to $9,477.66. 


8. The formal complaint was filed January 5, 1970, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant partners testified that between September 22 and 
November 7, 1969, they contracted to sell to respondent 14 lots 
of cucumbers, consisting of 1,790 bushels, and that 14 lots of 
cucumbers were shipped to and accepted by respondent. These 
witnesses identified 14 invoices, showing prices totaling $10,511, 
which were offered and received in evidence. Although respon- 
dent in its answer denied that it received four lots or 563 bushels 
purchased in October, it offered no evidence in support thereof. 
It is concluded that 14 lots of cucumbers were tendered by com- 
plainant and accepted by respondent. 


Respondent alleged that two lots or 434 bushels purchased in 
November were not of the kind, quality and grade agreed upon 
in that they contained bugs and worms, and were rejected by its 
customers. Respondent claimed damages of $11,218. Since re- 
spondent accepted these lots it became liable for the purchase 
prices thereof, less the damages sustained through any breach of 
contract by complainant. The burden of proving by a prepon- 
derance of the evidence both the breach and the resulting dam- 
ages rested upon respondent. No evidence was offered by respon- 
dent in support of its allegations and there is none in the report 
of investigation concerning them. Accordingly, it is concluded 
that respondent has failed to sustain its burden of proof. 


Respondent next alleged that the contracts for the sale of the 
14 lots of cucumbers were not in interstate commerce because the 
cucumbers were shipped from complainant’s place of business in 
Chicago to respondent in the same city. There is no merit to this 
defense. The witnesses for complainant testified that the 14 lots 
delivered to respondent were received by complainant from sources 
outside of the State of Illinois. The transactions were in inter- 
state commerce within the purview of the act even though the 
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cucumbers temporarily came to rest at complainant’s place of 
business prior to delivery to respondent. Dekle Brokerage Co. v. 
Tatum, 19 A.D. 521. 


The total price of the 14 lots of cucumbers is $10,511. Deduct- 
ing the payment by respondent of $389.34 and the $644 owed by 
complainant to respondent for baskets, leaves a balance due com- 
plainant of $9,477.66. The failure of respondent to pay this 
amount to complainant is in violation of section 2 of the act. Repa- 
ration should be awarded to complainant in the amount of 
$9,477.66, with interest. 


Complainant in the formal complaint claimed an additional $12. 
At the oral hearing William E. Hoversen testified that respon- 
dent owed this amount on a purchase from complainant several 
months prior to September 22, 1969. This claim cannot be allow- 
ed in the absence of evidence that it arose out of a transaction 
within the jurisdiction of the act, that is, one involving a perish- 
able agricultural commodity in interstate or foreign commerce. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,477.66, with interest there- 
on at the rate of 8 per cent per annum from December 1, 1969, 
until paid. 
Respondent’s counterclaim is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 13,567) 


RITTER-ROBINSON Co., INC. v. C. L. FAIN COMPANY, INC. PACA 
Docket No. 2-1711. Decided December 7, 1970. 


Breach of good delivery standards—Rejection—Dismissal 


Where complainant breached the good delivery standards in a sale of lettuce 
to respondent, respondent’s rejection was justified and the complaint 
is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,436.10 in connection with a transaction in interstate commerce 
involving a truckload of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and the report of investigation. Complainant then filed 
an opening statement and respondent filed an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ritter-Robinson Co., Inc., is a corporation 
whose address is P. O. Box 809, Blythe, California. 


2. Respondent, C. L. Fain Company, Inc., is a corporation whose 
address is P. O. Box 585, Forest Park, Georgia. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about January 9, 1970, in the course of interstate 
commerce, complainant sold to respondent one truckload of Pay 
Off brand lettuce, 2-dozen size, 80% U.S. No. 1 grade, at an 
agreed price of $1.75 per carton, plus 25¢ per carton precooling 
charge, terms f.o.b. Blythe, California. 


4, The contract between the parties was negotiated by Jerry 
Spratte, of the brokerage firm of Hubert H. Nall Co., Inc., Forest 
Park, Georgia, who issued a memorandum of sale on the transac- 
tion on January 9, 1970. Included on the memorandum were the 
notations, in relevant part as follows: 
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“ONE LOAD 85% OR BETTER LETTUCE TWOS 
“PLUS COOLING 


se ke * 


“GOOD COLOR AND CONDITION 
“LITTLE FROST 
“PAY OFF” 


5. Complainant, on January 9, 1970, and pursuant to the con- 
tract of that date, shipped 832 cartons of Pay Off brand lettuce by 
truck from Blythe, California, to respondent at Forest Park, 
Georgia, where it arrived between 11 and 11:30 a.m. on January 
12, 1970. Federal inspection of the lettuce, requested by respon- 
dent at 12:15 p.m. on January 12, was made at 10:45 a.m. the 
following morning, January 13, 1970. The results of that inspec- 
tion, in relevant part, are as follows: 


“Where inspected: Applicant’s platform. 


“Products inspected: Iceberg LETTUCE in cartons printed 
‘Pay-Off Brand . . .’ Applicant states: 823 cartons. 


“Condition of load: Through cross & lengthwise load: 4 to 6 
rows, 6 to 8 layers. 


“Temperature of product: At rear doorway: Bottom layer 
40 degrees F., top layer 43 degrees F. 


“Quality: . . . Grade defects average 5% and includes 2% 
soft heads, remainder damage by broken midribs. 


“Condition: .. . Wrapper leaves: Fairly good green color. 
No decay. Head leaves: Damage by Tipburn averages 4%. 
Range from 4 to 8 heads per carton averaging 26% by 
yellowish-brown discolored blistering and peeling of the 
epidermis, affecting from 3 to 5 outer head leaves. Less than 
1% decay. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1, 81% hard to firm only account of condition. Averages 
approximately 65% U.S. No. 1 quality, 81% hard to firm. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of 4 stacks nearest rear doors of 
trailer & 2 stacks at side door account height of load. Ap- 
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proximate percentage U.S. No. 1 quality mentioned at ap- 
plicant’s request. Applicant requested inspection at 12:15 
p.m. on 1-12-70 to be performed on Tues, a.m., 1-13-70, ac- 
count early closing market hours on Mond. 1-12-70.” 


6. On January 13, at approximately noon, the broker informed 
complainant, by telephone, of the results of the Federal inspection 
made that morning at Forest Park, and also informed complain- 
ant that the load was rejected by respondent. 


7. In a letter dated January 14, 1970, addressed to the broker, 
complainant objected to the contents of the memorandum of sale 
of January 9, as follows: 


“The enclosed confirmation was received by our office yester- 
day morning and is not in accordance with our phone con- 
versation at the time of sale. 


“We are returning same to you for correction. 


“It should read Approx 80% or better quality Defects mostly 
discoloration and blistering Pay Off Brand.” 


Upon receipt of this letter the broker, also on January 14, issued 
an amendment to the memorandum of January 9, as follows: 


“CONFIRMATION SHOULD HAVE READ APPROX. 80% 
USONE FROST DAMAGE MAIN DEFECT.” 


A copy of this amendment was sent to each of the parties. 


8. On January 15, 1970, and subsequent to receipt of the 
broker’s notice concerning respondent’s rejection of the shipment, 
complainant sold the lettuce to a third party for net proceeds of 
$209.90. 


9. The formal complaint was filed on May 19, 1970, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The parties agree that the lettuce involved herein was sold on 
an f.o.b. basis as 80% U.S. No. 1 grade, with respondent being 
informed that frost damage was the main defect present in the 
load. Furthermore, as borne out by the pleadings, the parties 
agree that the shipment was rejected by respondent at contract 
destination, Forest Park, Georgia, on January 13, 1970. The 
parties disagree as to whether the rejection was justified, with 
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respondent pointing to the results of the Federal inspection made 
of the load in Forest Park on January 13 as evidence that it was 
justified in its rejection. Complainant contends, however, that the 
inspection results do not establish that it (complainant) failed to 
comply with the good delivery standards for lettuce, and that re- 
spondent’s rejection, therefore, was not justified. 


The results of the Federal inspection at Forest Park establishes 
that the total of the condition defects in this shipment greatly 
exceeded the tolerance allowed by the standards. Accordingly, we 
conclude that complainant failed to make good delivery under the 
contract in this case, and that respondent’s rejection of the lettuce 
was therefore, justified. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,568) 


RICHARD COx v. OTHELLO PACKERS, INC. PACA Docket No. 2- 
1923. Decided December 9, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,446.10 in connection 
with a transaction involving peas and corn. Shipment of these 
commodities in interstate commerce was contemplated by the 
parties. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer, denying liability to complainant for the amount 
claimed in the complaint, and denying that it failed to harvest 
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without cause any corn under the parties’ agreement. However, 
respondent admits owing complainant a balance of $2,813.45, 
which includes interest, as of November 15, 1970. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“.. If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . .. may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$2,813.45. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 8 
per cent per annum from November 15, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,569) 


ANTIGO POTATO BROKERAGE EXCHANGE v. NOLAND Bros. PACA 
Docket No. 2-1759. Decided December 11, 1970. 


Seed potatoes—Breach of contract—Burden of proof— 
Failure to sustain—Liability 


Where respondent failed to sustain its burden of proving a breach of con- 
tract by complainant with respect to the potatoes in issue, respondent 
is liable to complainant for the f.o.b. contract price thereof. 


Richard M. Olk, Antigo, Wisconsin, for complainant. 


Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $460.64 in 
connection with a transaction in interstate commerce involving a 
truckload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this proce- 
dure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of inves- 
tigation. In addition, complainant and respondent, respectively, 
were given the opportunity to submit further evidence by means 
of an opening and an answering statement, but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Glenn Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address 
is Amron Avenue, Antigo, Wisconsin. 


2. Respondent is a partnership composed of Floyd Virgil Noland 
and McDonald Jerold Noland, doing business as Noland Bros., 
whose address is P. O. Box 505, Hayward, Minnesota. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about July 7, 1969, in the course of interstate com- 
merce, complainant sold to respondent 28,790 pounds of certified 
round white potatoes at an agreed price of $1.60 per hundred- 
weight, or a total contract price of $460.64, f.o.b. Antigo, Wiscon- 
sin. 


4. On the date of sale, July 7, 1969, complainant shipped 29,790 
pounds of certified round white potatoes by truck from Antigo, 
Wisconsin, to respondent at Hayward, Minnesota. Upon arrival 
of the shipment at Hayward, the potatoes were received and ac- 
cepted by respondent. 
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5. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


6. An informal complaint was filed on April 2, 1970, which was 
within 9 months after the accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute regarding the fact that the load of potatoes 
involved herein was sold by complainant to respondent as certified 
round white seed potatoes. There likewise is no dispute regarding 
respondent’s receipt and acceptance of the load. Accordingly, and 
in view of such acceptance, respondent became liable to complain- 
ant for the agreed contract price of the potatoes, less provable 
damages sustained by respondent as the result of any breach of 
warranty by complainant. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228. The burden of proving both breach and damages, by 
a preponderance of the evidence, rests upon respondent. 


The certifying of potatoes for seed means only that the lot so 
certified is found to be of a pure varietal strain and, within toler- 
ance, free of disease. Henderson v. Berce, 50 A. 2d 45 (1946) ; 
168 ALR 572. Respondent has made no claim and has presented 
no evidence that the potatoes involved herein were other than of 
the round white variety and, within tolerance, free of disease. 
Accordingly, we find no breach as to the express warranty relating 
to the certification of the potatoes for seed. However, it has been 
held that in the sale of seed necessarily intended for planting, a 
warranty will ordinarily be implied that the seed is reasonably 
fertile and will germinate if properly planted. (Emphasis sup- 
plied). Bawmgartner v. Glesener, 214 N.W. 27 (1927). 


There can be no doubt that the potatoes involved herein were 
“intended for planting,” and that complainant seller knew this. 
Respondent therefore contends, in effect, that the implied war- 
ranty set forth above is applicable and was breached by complain- 
ant, in that these potatoes were allegedly planted upon arrival in 
Minnesota but failed to sprout properly. In this connection we 
have in evidence a letter dated August 16, 1969, addressed to Dr. 
0. C. Turnquist, Extension Horticulturist, University of Minne- 
sota, wherein respondent states, with respect to this load, that 
“when we received it, many of the tubers had small growths 
attached to them in the form of new small tubers but otherwise 
not too badly sprouted. After the seed was planted, it did the 
same thing. There is almost no top growth above the ground— 
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less than 10% of the plants emerged—those that did were very 
spindling. Upon digging up the seed pieces, we found them with 
small new tubers from the size of a pea to an acorn but no normal 
sprouting. ... We can send a sample to a lab if you think this is 
advisable.” Dr. Turnquist, under date of August 26, 1969, replied 
in relevant part as follows: 


“T have your letter of August 16, relative to a problem you 
have experienced with some late planted potatoes. 


“From your description of the problem I would assume it to 
be the disorder known as ‘Kindle Tuber’ or .. . ‘Sprout Tuber’ 
... It is a non-parasitic problem which is due apparently to 
an abnormal high concentration of cell-fat in the mother 
tuber or seed piece. Often storage at warm temperatures 
accompanied by removal of sprouts will produce this condi- 
tion. Also, planting seed pieces in cold dry soil seems to favor 
the development of sprout tubers. 


“Storage that favor early sprouting or unusually long storage 
at fairly warm temperatures, 65-68° F., usually results in this 
abnormality. There appears to be quite a difference between 
varieties relative to this problem .. .” 


No evidence has been placed in the record relative to the storage 
conditions under which these potatoes were kept by complainant 
prior to sale to respondent. Accordingly, it is possible for the 
potatoes to have been stored for too long a period at too high a 
temperature prior to the sale involved herein, thereby having 
their sprouting potential exhausted or destroyed as a result. On 
the other hand, the alleged lack of sprouting could have been due 
to other causes, such as adverse weather conditions or late plant- 
ing. In the matter of adverse weather, respondent has stated 
that “‘we lost a considerable amount of our potato crop in the June 
flood” (Exhibit No. 2 to the formal complaint), while Dr. Turn- 
quist in his letter to respondent (Exhibit No. 3 to the formal com- 
plaint) refers to the “late planted potatoes.” We are in no position 
to evaluate the effect of either of these events in connection with 
the claimed failure of the potatoes to properly sprout and develop, 
but we are in no position to say that these factors played no part 
at all. As the court said, in Rizzo v. Jordan Wholesale Company, 
214 So. 2d 604 (1968), “. .. [T]he evidence reflects . . . many 
factors other than defective seed that could have caused the crop 
loss... .” As to the loss itself, we have no evidence other than 
respondent’s uncorroborated statement as to the actual failure of 
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the crop. In a similar situation, Anonymous, 11 A.D. 52, we ob- 
served that “Mere representations or allegations do not constitute 
proof of the fact alleged.” We believe that observation is perti- 
nent and applicable here. 


Upon a consideration of the record as a whole, we are of the 
opinion that respondent has failed to sustain its burden of prov- 
ing that complainant breached the contract with respect to this 
sale of seed potatoes. Accordingly, we conclude that respondent 
is liable to complainant for the f.o.b. contract price of the tubers, 
or $460.64. Respondent’s failure to pay this sum to complainant 
is in breach of contract and in violation of section 2 of the act, 
for which reparation should be awarded to complainant against 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $460.64, with interest thereon 
at the rate of 8 percent per annum from August 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,570) 


PRODUCE DISTRIBUTORS v. MUTUAL VEGETABLE SALES. PACA 
Docket No. 2-1356. Decided December 17, 1970. 


Dismissal of petition for reconsideration—Evidence—Second invoice— 
Field frost in cover car 


As the order of September 30, 1970, is supported by the evidence and the 
law applicable thereto, respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued September 30, 1970, awarding reparation to 
complainant against respondent in the amount of $1,499. On 
October 8, 1970, and within the time allowed therefor, respondent 
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filed a petition for reconsideration. A copy of the petition was 
served upon complainant who filed a timely answer thereto. 


Respondent’s petition complains only that the damages award- 
ed in this proceeding were incorrect. Petitioner states that where- 
as damages were assessed on the basis of $5.00 per crate, the real 
cost of the lettuce in the car purchased as cover was $4.50 per 
crate, as reflected by a corrected invoice issued one day after the 
original invoice. 


The allegation of respondent concerning the corrected invoice 
is true and if the second invoice had been issued simply to correct 
an erroneous price we would agree with respondent that our 
award of reparation was in error as to amount. However, the 
evidence indicates that the reduction in amount was due to the 
presence of field frost in the cover car. In addition, the evidence 
also shows that the cover car contained lettuce of a generally 
poorer quality than that originally purchased from respondent 
and that the original price of $5.00 on the cover car was probably 
less than complainant would have paid had he been able to secure 
a truly comparable carload of lettuce. It is our opinion that the 
order of September 30, 1970, is supported by the evidence and 
the law applicable thereto. Respondent’s petition for reconsidera- 
tion is hereby dismissed. The order of September 30, 1970, is 
hereby reinstated, and the reparation awarded to complainant 
in that order shall be paid within 30 days from the date of this 
order. 


Copies of this order shall be served upon the parties. 


(No. 13,571) 


WHOLESALE PRODUCE SUPPLY, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-1701. Decided December 18, 1970. 


Petition for reconsideration dismissed 


As the order of November 19, 1970 (29 A.D. 1814) as amended December 7, 
1970 (29 A.D. 1412), is supported by the evidence and by the law ap- 
plicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on November 19, 1970, and subsequently 
amended on December 7, 1970, awarding reparation to complain- 
ant against respondent. A copy of each of the orders was served 
upon respondent, which filed a petition requesting reconsideration 
of same. Since the petition was filed within the period of time 
allowed by section 47.24 of the rules of practice (7 CFR 47.24), 
it had the effect of setting aside our order of November 19, 1970, 
as amended, pending final action on the petition. 


Upon reconsideration of the order of November 19, 1970, as 
amended, we find that all the matters set forth in respondent’s 
petition were thoroughly analyzed and considered at the time of 
the issuance of such order. In our opinion the order, as amended, 
is supported by the evidence and by the law applicable thereto. 
Accordingly, respondent’s petition is hereby dismissed without 
prior service upon complainant. 


The order of November 19, 1970, as amended, is hereby rein- 
stated and the reparation awarded therein shall be paid within 
30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 18,572) 


CALIFORNIA CONSUMERS DIVISION, UNITED Foops, INC. v. OATES 
Bros. Fruit & PRoDUCE Co. PACA Docket No. 2-1946. De- 
cided December 18, 1970. 


Admission of liability—Request for oral hearing denied 


Request for oral hearing denied where party admitted liability and no de- 
fense has been raised in the answer and no issues are joined by the 
pleadings. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion of $2,602.48 in connection with transactions in interstate 
commerce involving various lots of frozen vegetables. A copy of 
the formal complaint was served upon respondent, which filed an 
answer thereto, admitting the allegations of the complaint. Ac- 
cordingly, the issuance of an order without further procedure is 
appropriate, pursuant to section 47.8(d) of the rules of practice 
(7 CFR 47.8(d)). 


Complainant is a corporation, United Foods, Inc., also trading 
as California Consumers Division, whose address is P. O. Box 690, 
Watsonville, California. Respondent, Oates Bros. Fruit & Produce 
Co., is a corporation whose address is 1436 North Broadway, St. 
Louis, Missouri. At the time of the transactions involved herein, 
respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as Findings of Fact of this order. On the basis of these facts, 
we conclude that respondent violated section 2 of the act (7 U.S.C. 
499b), for which complainant is entitled to damages of $2,602.48. 
Accordingly, within 30 days from the date of this order, respon- 
dent shall pay to complainant, as reparation, $2,602.48, with in- 
terest thereon at the rate of 8 percent per annum from December 
1, 1969, until paid. 


Respondent in its answer has requested an oral hearing in this 
proceeding. However, no defense has been raised in the answer 
and no issues are joined by the pleadings. It is elementary that 
a party, to get a hearing on the facts, must raise an issue as to 
such facts. Briehl v. Dulles, 248 F. 2d 574 (D.C. Cir. 1957) ; Little 
Rock Tomato Company, Inc. v. C & D Tomato Company, 17 A.D. 
226. Since that has not been done here, the request for oral 
hearing should be and hereby is denied. 


It appears that respondent, subsequent to the filing of the plead- 
ings herein, may have made partial payment to complainant of 
the sum which it admittedly owes in connection with the transac- 
tions involved herein. If such is the case, then of course it will 
serve to reduce the amount awarded as reparation herein, 
$2,602.48, by the amount or amounts paid. 


Copies of this order shall be served upon the parties. 


PAYETTE VAL. FRUIT CO. v. MIKE PHILLIPS ENTER. 1429 
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(No. 18,573) 


PAYETTE VALLEY FRUIT Co., INC. v. MIKE PHILLIPS ENTERPRISES. 
PACA Docket No. 2-1951. Decided December 21, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 3, 1970. The formal 
complaint was filed on October 12, 1970. Complainant seeks an 
award of reparation against respondent in the sum of $2,389.56, 
which is alleged to be due in connection with transactions involv- 
ing two lots of apples sold to respondent by complainant, and one 
lot of apples consigned to respondent by complainant, to be sold 
for complainant’s account, all in the course of interstate com- 
merce, during November and December 1969 and February 1970. 


A copy of the formal complaint was served upon respondent on 
October 30, 1970. Respondent filed an answer to the formal com- 
plaint on November 10, 1970, admitting that $2,177 was due and 
owing to complainant in connection with these transactions. 


Section 7(a) of the act provides, in relevant part, as follows: 


“.. If, after the respondent has filed his answer to the formal 
complaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order...” (7 
U.S.C. 499g). 


Accordingly, under authority of the statute quoted above, it is 
ordered that respondent shall pay to complainant, as an undis- 
puted amount, $2,177. Payment in this amount shall be made 
within 30 days from the date of this order, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
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the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,574) 


THURSTON-ZOLLER Co. v. JAROSZ FARMS, INC. PACA Docket No. 
2-1628. Decided December 22, 1970. 


Failure to meet grade at destination—Rejection—Dismissal 


Where car of onions was placed by the carrier approximately three days 
late at the destination specified in the contract, respondent’s rejection 
for failure of the produce to meet grade at contract destination was 
timely and the complaint is dismissed. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $600 in connection with 
a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer, denying liability to complainant for the amount claimed, 
and alleging that the shipment was rejected because it did not 
meet contract grade upon arrival at destination. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Complainant 
filed a brief. 


THURSTON-ZOLLER CO. v. JAROSZ FARMS, INC. 1431 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert W. Thurs- 
ton and Robert R. Zoller, doing business as Thurston-Zoller Co., 
whose address is P. O. Box 6, Bakersfield, California. 


2. Respondent, Jarosz Produce Farms, Inc., is a corporation 
whose address is P. O. Box 176, Pine Island, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 26, 1969, in the course of interstate com- 
merce, complainant sold to respondent one carload consisting of 
800 50-pound sacks of U.S. No. 1 PrePak Size Yellow Grano 
onions, at an agreed price of $2.15 per sack, or a total price of 
$1,720, f.0.b. shipping point as to price and delivered as to grade, 
shipment to be made on June 26 or 27, 1969, for delivery to Vern- 
on, New Jersey. 


4, The sale between the parties was negotiated by Joey’s Brok- 
erage, a broker, of Albany, New York, which issued a Brokers 
Standard Memorandum of Sale and a Confirmation of Sale in con- 
nection with the transaction. 


5. On or about June 27, 1969, the onions involved in this trans- 
action were inspected and graded U.S. No. 1 with no decay at 
Shafter, California. The onions were shipped from Shafter, Cali- 
fornia, on the same day in car REX 4001. 


6. On or about July 5, 1969, the Lehigh and Hudson River Rail- 
road Company was unable to place car REX 4001 at Vernon, New 
Jersey, due to the fact that the track in Vernon, New Jersey, was 
completely occupied by other cars. The railroad placed car REX 
4001 at Warwick, New York, on the same day, and sent notice of 
placement to respondent. 


7. On or about July 7, 1969, respondent received the notice 
that car REX 4001 had been constructively placed at Warwick, 
New York. Respondent immediately called the Lehigh and Hudson 
River Railroad Company, and later the same day sent a telegram, 
advising the railroad that respondent was not accepting the no- 
tice that car REX 4001 had been constructively placed at War- 
wick, New York, and insisting upon delivery at Vernon, New 
Jersey, in accordance with the bill of lading. 


8. On or about July 5, 1969, the Lehigh and Hudson River Rail- 
road Company had a public track at Vernon, New Jersey, with a 
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capacity of three cars, and in addition said railroad leased track 
which was an extension of its team track having a capacity of 
seven cars. Depending upon the length of the cars to be placed, 
10 to 12 cars could be placed at the Vernon, New Jersey track. 
Twelve cars were on the track on July 5, 1969. 


9. On or about July 8, 1969, at 2:00 p.m., car REX 4001 was 
placed on the track at Vernon, New Jersey, by the carrier, at 
which time respondent ordered a Federal inspection. 


10. On or about July 9, 1969, at 12:15 p.m., car REX 4001 was 
inspected at Vernon, New Jersey. The inspection certificate reads 
in part: 


“Stock is mostly firm and dry. Decay ranges from 6 to 24% 
average 15%. Decay is Bacterial Soft Rot generally in early 
stages.” 


Immediately after inspection, respondent notified the broker that 
it was rejecting car REX 4001 since the onions did not grade 
U.S. No. 1 upon arrival at destination. 


11. On or about July 14, 1969, car REX 4001 was resold at a 
price of $1.40 per 50-pound sack, or a total price of $1,120. 


12. The formal complaint was filed on December 12, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on July 5, 1969, the car of onions was 
tendered to respondent at Warwick, New York, because of the 
carrier’s inability to place the car at Vernon, New Jersey, due to 
the track there being completely occupied by the cars. Complain- 
ant contends that since respondent did not reject the car until 
July 9, 1969, the rejection was not within a reasonable time. Re- 
spondent alleges that car of onions was not tendered to it until 
2:00 p.m. on July 8, 1969, the time which the car was placed at 
Vernon, New Jersey, by the carrier. Respondent claims its re- 
jection before 2:00 p.m. on July 9, 1969, was timely, and that the 
rejection was proper since the car of onions failed to meet con- 
tract grade upon arrival at destination. 


We agree with respondent’s contentions. The contract between 
the parties called for delivery of the car of onions at Vernon, 
New Jersey. Car REX 4001 was not placed at Vernon, New 
Jersey, by the carrier until 2:00 p.m. on July 8, 1969. Although 





Q 


pitti m= ti @ hes os fe & Bia 








FORNEY FRUIT v. DIXIE BROKERAGE 
Cite as 29 A.D. 1433 


1433 


complainant alleges that the delivery to Vernon, New Jersey, was 
delayed by respondent’s actions, complainant has introduced no 
evidence to support such an allegation. In fact, it appears that 
only two of the twelve cars at the Vernon, New Jersey, track on 
July 5, 1969, belonged to respondent. Congested conditions tem- 
porarily existing at the track cannot be resorted to as an excuse 
for failing to deliver at the point required by the contract. Porter 
v. Long Island R. Co., 225 N.Y.S. 365, affirmed, 164 N.E. 595. We 
conclude that no tender of the car of onions was made until 2:00 
p.m. on July 8, 1969, and that respondent had no duty or obliga- 
tion to accept tender of the car in a location other than provided 
in the contract between the parties. 


Since the onions failed to grade U.S. No. 1 upon arrival at 
destination and respondent rejected the car within 24 hours, re- 
spondent was not in violation of the parties’ agreement. Accord- 
ingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,575) 


In re FORNEY FRUIT & PRODUCE Co., INC. v. DIXIE BROKERAGE Co. 
PACA Docket No. 2-1645. Decided December 22, 1970. 


Collecting agent—Not liable for uncollectible amount 


Where respondent was collecting agent for complainant with respect to the 
apples in issue and respondent has adequately shown inability to col- 
lect a portion of the f.o.b. purchase price thereof, respondent is liable 
to complainant for the amount collected less brokerage. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $634.00 in connection 
with a shipment of apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant was given an opportunity to file additional evidence 
in the form of an opening statement but did not do so. Respondent 
filed an answering statement. Complainant did not file a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Forney Fruit & Produce Co., Inc., is a corpora- 
tion whose address is P. O. Box 405, Yakima, Washington. 


2. Respondent is an individual, Edward Milton Hall, doing busi- 
ness as Dixie Brokerage Co., whose address is 1037 East Parkway 
South, Memphis, Tennessee. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about February 17, 1969, complainant sold, through 
respondent as broker, to various buyers, in Memphis, Tennessee, 
and Little Rock, Arkansas, a mixed partial truckload of apples, 
at various prices totaling $2,661.25 f.o.b. shipping point, Quincy, 
Washington. 


4. The apples were accepted by the various buyers and were all 
paid for excepting those sold to L. L. & L. Produce Co. of Memphis, 
Tennessee. L. L. & L. Produce Co. purchased, accepted and failed 
to pay for 70 cartons of Fancy Winesap apples at $5.25 per carton 
and 55 cartons of “C”’ grade Golden Delicious apples at $3.50 per 
carton. The total price of the apples not paid for was $560.00. 


5. Payments from the various buyers, excepting the amount due 
from L. L. & L. Produce Co., were collected by respondent as 
agent for complainant. Respondent has remitted to complainant 
$1,963.75 representing amounts collected on this shipment of 
apples. 


6. An informal complaint was filed by complainant on October 
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6, 1969, which was within 9 months after the alleged cause of 
action accrued. 


CONCLUSIONS 


Complainant contends in the formal complaint that the apples 
involved herein were purchased and accepted by respondent on 
an f.o.b. basis. In addition in a letter made a part of the investi- 
gation report, complainant states that its records do not show 
L. L. & L. Produce Co. as a party to the transaction involved 
herein. Complainant states “It is our impression that Dixie 
loaded the fruit on the truck to make minimum weight, then 
being unable to place the fruit at a reputable dealer gave it to an 
account we would have never considered selling to in any event.” 


Complainant invoiced respondent for the entire partial load, 
but the invoice clearly shows respondent as broker and after stat- 
ing the total f.o.b. price states “Less Brokerage.” In addition 
complainant in seeking reparation against respondent admits that 
respondent is entitled to deduct $63.50 as brokerage. 


Respondent contends strongly that he acted only as broker 
relative to the produce involved, and the investigation report 
contains respondent’s confirmation of sale, dated the day of sale, 
and showing the various buyers including L. L. & L. Produce Co. 
Complainant does not deny receiving this confirmation. In addi- 
tion respondent states that the names of the various buyers were 
given to Frederick Erickson, Sales Manager for complainant, 
over the telephone when the sale was negotiated. Respondent 
states that he has repeatedly tried to collect from L. L. & L. Pro- 
duce Co. and has been unsuccessful. According to respondent this 
company is no longer in business. 


Complainant as the party alleging that respondent purchased 
the apples involved has the burden of proving the allegation by a 
preponderance of the evidence. Complainant has failed to meet 
this burden of proof. However, respondent admits that it was 
collecting agent for complainant and the record shows that of the 
$2,661.25 f.0.b. purchase price only $1,963.75 has been remitted to 
complainant by respondent as funds collected, leaving a balance 
of $697.50 of the f.0.b. purchase price which has not been remitted 
to complainant. Respondent has shown adequate justification for 
failing to remit $560 since he was unable to collect this amount 
from L. L. & L. Produce Co. In addition respondent is due, by 
admission of complainant, $63.50 as brokerage. This leaves the 
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amount of $74 which was collected by respondent but never re- 
mitted to complainant. Respondent’s failure to pay complainant 
this amount is a violation of section 2 of the act for which repara- 
tion will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $74, with interest thereon at 
the rate of 8 percent per annum from March 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,576) 


L. A. RUSSELL v. TOP CANNING, INC. PACA Docket No. 2-1450. 
Decided December 23, 1970. 


Nature of transaction—Salvage operations—Dismissal 


Where complainant failed to establish the nature of the transaction between 
the parties, the complaint is dismissed. 


Roberts & Poole, Boise, Idaho, for complainant. 
Dwaine L. Welch, Payette, Idaho, for respondent. 
Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,636.36 in connection 
with the sale of prunes contemplating shipment in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying the transaction as alleged, denying liability for 
any additional amount, and requesting dismissal of the complaint. 
Respondent requested an oral hearing. 


An oral hearing was held at Payette, Idaho, on October 12, 
1970. Each party was represented by counsel. Nine witnesses 
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testified at the hearing, four for complainant and five for respon- 
dent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Lewis Alexander Russell, do- 
ing business as L. A. Russell, whose address is Route 3, Box 136, 
Emmett, Idaho. 


2. Respondent, Top Canning, Inc., is a corporation whose ad- 
dress is New Plymough, Idaho. At the time of the transaction in- 
volved herein, respondent was not licensed but was operating 
subject to license. Respondent subsequently received a license and 
paid accrued fees covering operations involved herein. 


3. On or about August 24, 1968, contemplating shipment in 
interstate commerce of the canned fruit, complainant by oral con- 
tract sold to respondent its crop of prunes from three orchards, 
subject to respondent’s inspection and sorting at destination, for 
an agreed price of $80 per ton for prunes actually canned. 


4. Between August 28 or a day or two earlier and September 
16, 1968, complainant delivered to respondent prunes having a 
gross weight of 300,760 pounds, with a net weight at time of de- 
livery of 171,100 pounds. 


5. Respondent sorted and processed the prunes received from 
complainant and remitted to complainant a total of $2,819.92, 
based upon $80 per ton for prunes respondent was able to can. 


6. An informal complaint was filed on December 18, 1968, 
which was within 9 months after accrual of the alleged cause of 
action herein. 


CONCLUSIONS 


The controversy stems from the opposing allegations of the 
parties as to the nature of the transaction entered into by the 
parties. Complainant takes the position that this was an ordinary 
sale of prunes to respondent, based upon an agreed price per ton, 
less cullage. In support of his position, complainant offered in 
evidence copies of delivery tickets showing gross weight of the 
prunes upon arrival, tare weight and net weight. In addition, 
each delivery ticket had a cullage percentage placed thereon. Com- 
plainant seeks to recover an alleged balance due him on the basis 
of the net weight less the cullage percentage shown on these de- 
livery tickets at destination. 








1438 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1436 


Respondent states that this was in no sense an ordinary sale 
of fresh prunes under ordinary circumstances, but was rather 
purely a salvage operation. Testimony was given that, prior to 
the transaction in question, there were days and days of continu- 
ous cold rain in the entire Payette River Valley, and that no fresh 
prunes could be shipped because of the perishable condition in 
which the fruit was left following the rains and attendant spoil- 
age. Respondent states that, in an attempt to assist the growers 
with salvaging what they could of their crops which could not be 
sold on the fresh market, respondent offered to pay $80 per ton 
for such prunes as could be salvaged and canned. Respondent 
states further that all the prunes in the valley, including com- 
plainant’s, had to be picked at approximately the same time, but 
could not, of course, be canned all at the same time, that some had 
to be held or stored a few days awaiting canning, during which 
time, because of the deteriorated condition of the prunes, only a 
portion of the prunes received were usable for canning purposes. 
Respondent further states that the purpose of placing a cullage 
percentage upon delivery tickets was to indicate which prunes 
could best be held for a few days before canning and which would 
have to be processed immediately. 


The record before us supports respondent’s version of the trans- 
action, as set forth above. The facts are similar to those in a case 
which we decided earlier against the same respondent. In that 
case, Burt & Yergenson v. Top Canning, Inc., which was decided 
March 2, 1970, and reported in 29 A.D. 309, the complaint was 
dismissed. We stated at that time on page 312: “The evidence 
indicates that respondent had a similar arrangement with some 
70 growers, and that only two, of which complainant was one, 
made a claim based upon alleged failure to pay the full amount 
due them.” The present complainant, of course, is the second 
grower referred to therein. His prunes included those of two other 
growers, Mr. Aasa and Mr. Yergenson, for whom he was acting 
as a broker. Complainant rests his case largely on his own testi- 
mony and the testimony of Mr. Aasa and Mr. Yergenson. 


It is possible that there was no true meeting of minds when the 
deal was consummated between complainant and Mr. Max Rogers, 
respondent’s temporary field man for the salvage operation. Com- 
plainant appears to have misunderstood the arrangement and re- 
ported his misunderstanding to Mr. Aasa and Mr. Yergenson. 
Mr. Rogers, on the other hand, may have assumed that complain- 
ant realized that respondent was acting as a good samaritan and 





ver "S & 


— = 


Se SS SS weve Fo lUmaSS lUWDLlhlCUhlhUCm 





CROUSE FARMS v. DUBLIN PRODUCE CO. 1439 


Cite as 29 A.D. 1439 


already knew the salvage terms being offered to all the growers 
in the valley. Therefore he might not have been as specific as he 
might otherwise have been. We find it hard to believe that com- 
plainant did not know the terms being offered to growers gen- 
erally by respondent and it certainly was naive of him to believe 
that he had negotiated a better deal than the other growers. We 
conclude that complainant has submitted no evidence to overturn 
or rebut respondent’s contentions as to the nature of the trans- 
action and the special conditions and circumstances involved 
therein. Complainant has failed to sustain the burden of proving 
his claim as alleged in the complaint. The complaint filed herein 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 13,577) 


CROUSE FARMS, INC. v. DUBLIN PRODUCE Co. DIV. OF BONELL PRO- 
DUCE INC. and/or POPE & Moorrs INC. PACA Docket No. 
2-1643. Decided December 23, 1970. 


Contract—Sale on “as is” basis after inspection 


Where complainant established that the produce involved was sold to re- 
spondent Dublin on an “as is” basis after inspection, respondent Dublin 
is liable for the agreed purchase price, less freight. The complaint as 
to the broker respondent is dismissed. 


David D. Schepps, Brooklyn, N. Y., for respondent Dublin Produce Co. 
Complainant pro se. 
Respondent Pope & Mooers, Inc., pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $562.62 in connection 
with a shipment of potatoes in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondents, which filed answers 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant was given an opportunity to file an opening statement 
but did not do so. Respondent Pope & Mooers Inc. filed an answer- 
ing statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Crouse Farms, Inc., is a corporation whose 
address is Patten, Maine. 


2. Respondent, Dublin Produce Co. Div. of Bonell Produce Inc., 
is a corporation whose address is 85 Brooklyn Terminal Market, 
Brooklyn, New York. At the time of the transaction involved 
herein, this respondent was licensed under the act. 


3. Respondent, Pope & Mooers Inc., is a corporation whose ad- 
dress is 15 Exchange Place, Jersey City, New Jersey. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On or about June 25, 1969, complainant shipped a carload 
containing 1,200 50 Ib. sacks of Katahdin MH 30 potatoes 2” mini- 
mum, to Perconte Packing Corp. of Brooklyn, New York. On 
arrival the carload of potatoes was federally inspected with re- 
sults in relevant part as follows: 


“Market—Brooklyn, N. Y.; Date—June 27, 1969; Hour— 
3:10 PM DST; To—S. Perconte 

“Condition of equipment: Hatch covers open. Plugs out. 
Bunkers empty. Fan control lever in ON position. Paper 
over floor racks. 

“Products inspected: Round White POTATOES in new paper 
bags branded ‘Spud Haven, Maine Potatoes, U. S. No. 1, 50 
Ibs. net’ Applicant states 1150 bags. 

“Condition of load: Through, crosswise, lengthwise load. 4 
to 8 Rows, 6 to 8 Layers. 


“Size: Generally 2 to 434, inches, with 60% or more 214, inches 
or larger in diameter. Average 2% undersize. 
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“Quality: Mature, mostly slightly dirty and dull in appear- 
ance, some fairly clean and fairly bright, fairly well to well 
shaped. Grade defects average 6%, mostly bruises and sun- 
burn. 


“Condition: Generally firm. 1 to 5%, average 3% damage by 
sunken discolored areas. 2 to 6%, average 4% damage by 
Fusarium Tuber Rot. Average 1% Soft Rot. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 Size A, 2 inch minimum only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers between doors and in 3 stacks 
each side of doors.” 


Perconte Packing Corp. rejected the carload of potatoes due to 
condition. 


5. On July 1, 1969, complainant sold the subject potatoes, 
through respondent Pope & Mooers, Inc., as broker, to respondent 
Dublin Produce Co., at $.85 per bag delivered. The potatoes were 
purchased on an “as is” basis after inspection by respondent 
Dublin Produce Co. 


6. There is now owing from respondent Dublin Produce Co. to 
complainant, the purchase price of the carload of potatoes amount- 
ing to $1,020, less freight charges paid of $457.38, or a net amount 
of $562.62. 


7. The formal complaint was filed on January 2, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that after the subject carload of potatoes 
was rejected by the original consignee, Pope & Mooers Inc. as 
broker negotiated a contract of sale for the potatoes at a price of 
$.85 per bag delivered with respondent Dublin Produce Co. Com- 
plainant also alleges that the car was sold on an “as is” basis after 
inspection by Duplin Produce Co. In the event Dublin Produce 
Co. is not found liable, complainant seeks to recover the purchase 
price, less freight, on this car from the broker, Pope & Mooers 
Inc., because of its failure to issue a confirmation of sale reflecting 
the agreement between complainant and Dublin Produce Co. 


The basic issue of fact is whether the potatoes were bought by 
Dublin Produce Co. on an “as is” basis after inspection. Com- 
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plainant’s president Arthur L. Crouse who negotiated on behalf 
of his firm concerning the carload of potatoes states that this was 
the nature of the agreement with Dublin Produce Co. The presi- 
dent of Dublin Produce Co. however states that when the broker 
called concerning the car his company informed the broker that 
they had looked at the potatoes and “if the rest of the car broke 
the same way [they] would offer 85¢ a bag.” Dublin Produce Co. 
takes the position that the contract was conditioned upon the 
potatoes in the car being of the same quality as had been revealed 
by their inspection and that in fact they did not turn out to be of 
that quality. George M. Pope, president of Pope & Mooers Inc., in 
a letter written July 25, 1969, prior to his firm’s being joined as 
a respondent, made the following statement concerning the agree- 
ment: 


“... the writer told the Dublin Produce Co... . about the car 
and asked him if he wished to inspect the car and make an 
offer. 


“The conversation was with Mr. Dublin’s partner and he said 
that they knew about the car and it was not necessary to 
inspect as he had seen the inspection and samples while the 
inspector was there. He made an offer of 85¢ per sax for the 
car so we called Crouse Farms who took it and wired advis- 
ing the Railroad Agent at Brooklyn Term. Mkt. to release the 
car to them. 


“The writer called Bonell promptly and told him the 85¢ offer 
was accepted... 


“The next morning Mike Dublin called and said they had 
backed their trucks into the car and the contents were not 
like the inspection and it was rotten. He advised they were 
not taking the car...” 


A copy of the telegram referred to above, dated July 1, 1969, is 
attached to the complaint. Taking the evidence as a whole we find 
that complainant has succeeded in proving by a preponderance of 
the evidence that the car was sold to respondent Dublin Produce 
Co. on an “as is” basis after inspection. Respondent Dublin Pro- 
duce Co. is therefore liable to complainant for the agreed purchase 
price of $.85 per sack on the carload of potatoes, less freight or a 
total of $562.62. Respondent Dublin Produce Co.’s failure to pay 
complainant this amount is a violation of section 2 of the act for 
which reparation will be awarded with interest. 
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The complaint as to respondent Pope & Mooers Inc., should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Dublin 
Produce Co. Div. of Bonell Produce Inc. shall pay to complainant, 
as reparation, $562.62, with interest thereon at the rate of 8 per- 
cent per annum from April 1, 1969, until paid. 


The complaint as to respondent Pope & Mooers Inc. is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 13,578) 


B. G. ANDERSON COMPANY, INC. v. ZEIDENSTEIN BROTHERS. PACA 
Docket No. 2-1786. Decided December 31, 1970. 


Breach of suitable shipping condition—Damages 


Where complainant breached the suitable shipping condition warranty in 
shipping watermelons that were abnormally deteriorated upon arrival 
at destination, respondent is entitled to damages for such breach of 
warranty. 


Huebsch and Aulls, Eustis, Fla., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,315.83 in 
connection with a transaction in interstate commerce involving 
two “piggyback” loads of watermelons. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to sub- 
mit further evidence to supplement that contained in the plead- 


ings and in the report of investigation, but neither did so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, B. G. Anderson Company, Inc., is a corpora- 
tion whose address is P. O. Box 1810, Eustis, Florida. 


2. Respondent is a partnership composed of Max Zeidenstein 
and Oscar Zeidenstein, doing business as Zeidenstein Brothers, 
whose address is 1900 Penn Avenue, Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On May 17, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 45,545 pounds of Charleston Gray 
watermelons, 1,690 count, 27.2 pound average, contained in “pig- 
gyback” trailer No. RSCZ 704124, at an agreed price of $4 per 
hundredweight, f.o.b. Fort Myers, Florida, plus $35 cartage, or a 
total contract price of $1,856.80; and 43,630 prounds of Charles- 
ton Gray watermelons, 2,120 count, 20.6 pound average, contained 
in “piggyback” trailer No. RSCZ 707667, at an agreed price of 
$4 per hundredweight, f.o.b. Fort Myers, Florida, plus $35 cart- 
age, or a total contract price of $1,780.20. The total of the f.o.b. 
prices, plus cartage, for the two trailers was $3,637. 


4, Complainant, on the date of sale, May 17, 1969, billed trailers 
Nos. RSCZ 704124 and RSCZ 707667 out of Fort Myers, Florida, 
aboard flatcar No. TTX 152018, to respondent at Pittsburgh, 
Pennsylvania. The billing was confirmed by complainant’s tele- 
gram to respondent, which was sent the following day, May 18, 
at 10:20 a.m. 


5. Flatcar No. TTX 152018 arrived at Pittsburgh on or prior 
to May 21, 1969. Federal inspection was made of the melons in 
each of the trailers on May 21, at the times and with the results, 
in relevant part, as indicated below: 


RSCZ 704124 (11:45 a.m.) 
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“Products inspected: ... WATERMELONS.. . Applicant 
states 1,690 melons. 

ek k * 

“Quality: . . . 4% grade defects, mostly scars. 


“Condition: Generally firm and bright appearance, 6% de- 
cay; Stem End Rot, mostly early, some advanced, with high- 
est percentage occurring nearest front of trailer. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account condition.” 


RSCZ 707667 (12:45 p.m.) 


“Products inspected: .. . WATERMELONS.. . Applicant 
states 2,120 melons. 
“Quality: . . . 4% grade defects, mostly scars. 


“Condition: Generally firm and bright appearance. 5% de- 
cay; Stem End Rot and Blossom End Rot, mostly advanced, 
some in early stages, with highest percentage occurring near- 
est front of trailer. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account condition.” 


6. Respondent accepted the produce and has paid complainant 
$847.69 in connection with the melons in trailer No. RSCZ 704124 
and $918.54 in connection with those in trailer No. RSCZ 707667, 
or a total of $1,766.23 for both trailer loads. 


7. An informal complaint was filed on September 15, 1969, 
which was within 9 months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


The first issue presented for decision has to do with a term 
of the contract. Specifically, complainant alleges that the agreed 
total of the contract prices for which the two loads of melons 
were sold by it to respondent—$3,637—was later reduced by a 
total of $554.80, to $3,082.20. Respondent, however, denies that 
any such price adjustment was ever agreed to by the parties. 


Complainant, as the party affirmatively alleging the reforma- 
tion of the contract as to price terms, has the burden of proving 
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such reformation by a preponderance of the evidence. In review- 
ing the evidence, we conclude that complainant has failed to sus- 
tain its burden in this respect. 


Respondent’s receipt and acceptance of the melons involved 
herein is not in issue. Accordingly, respondent owes complainant 
the total of the contract prices for the melons, less the sums al- 
ready paid to complainant in connection therewith, and less prov- 
able damages sustained by respondent as the result of any breach 
of contract by complainant. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228. The burden of proving both breach and damages, by 
a preponderance of the evidence, rests upon respondent. 


Respondent makes no claim of breach by complainant with re- 
spect to any express warranty connected with this transaction. 
It appears, however, that respondent is contending that the war- 
ranty of suitable shipping condition was breached by complain- 
ant, in that the melons were allegedly in a state of abnormal de- 
terioration upon arrival at contract destination, Pittsburgh, 
Pennsylvania. 


The regulations provide that in an f.o.b. sale, as here, the goods 
are to be placed free on board the car at shipping point, in suit- 
able shipping condition (7 CFR 46.43(i)). “Suitable shipping 
condition” is defined as meaning that the commodity at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties (7 CFR 46.43(j)). 


In the instant case, there is no evidence to establish, or even 
suggest, that the melons involved herein were handled under any- 
thing other than normal transportation service and conditions. 
We conclude, therefore, that the warranty of suitable shipping 
condition is applicable to the melons involved herein. In claiming 
a breach of this warranty, respondent, in effect, points to the re- 
sult of the Federal inspection made of the melons in each of the 
trailers in Pittsburgh on May 21 as proof of the claim. 


As we have already noted in Finding of Fact No. 5, the Federal 
inspection made of the melons in Pittsburgh on May 21 revealed 
decay in trailer No. RSCZ 704124 averaging 6%, while that in 
trailer No. RSCZ 707667 averaged 5%. By comparison, the United 
States Standards for Watermelons, 7 CFR 51.1970 et seq., per- 
mit a tolerance for decay not to exceed 1%. Complainant has 
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offered no evidence to impeach or rebut the results obtained on 
Federal inspection of the melons involved herein. We conclude, 
therefore, that the subject melons were abnormally deteriorated 
on arrival in Pittsburgh, and that respondent has satisfied its 
burden of proving a breach of the warranty of suitable shipping 
condition. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference at the time 
and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted. 
Uniform Commercial Code, Sec. 2-714; Freshpict Foods, Inc. v. 
H. R. Bushman & Son, Inc., 29 A.D. 71. As to the value of goods 
accepted, we will consider, as evidence of such value, the proceeds 
obtained on a resale of the goods, provided such resale has been 
made in a prompt and proper manner. Since the resale of the two 
lots of melons in this case seems to meet this test, we accept the 
gross proceeds of $3,443.10 as reflecting the market value of the 
produce. As to the value of melons meeting contract requirements, 
and in the absence of other evidence, we will accept the total of 
the f.o.b. contract prices, plus freight to destination, or $4,559.97, 
as indicative of this value. Thus the difference in value between 
melons meeting contract requirements, $4,559.97, and the value 
of the melons actually delivered, $3,443.10, is $1,116.87, which 
represents respondent’s damages stemming from complainant’s 
breach of warranty. 


The total of the f.o.b. contract prices of the two lots of melons 
is $3,637, of which respondent has paid complainant $1,766.23 
as an undisputed amount. This leaves $1,870.77, from which should 
be deducted respondent’s damages of $1,116.87, leaving $753.90 
due and owing complainant from respondent. Respondent’s failure 
to pay this sum to complainant is a breach of contract, in viola- 
tion of section 2 of the act, for which damages should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $753.90, with interest thereon 
at the rate of 8 per cent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,579) 


TANITA FARMS, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF 
DALLAS. PACA Docket No. 2-1754. Decided December 31, 
1970. 


Acceptance—Liability 


Where complainant shipped a truckload of lettuce to respondent who ac- 
cepted the produce without complaint, respondent is liable to complain- 
ant for the purchase price thereof. 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,109.50 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondent partners, who 
filed separate answers thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Tanita Farms, Inc., is a corporation whose 
address is P. O. Box 815, Glendale, Arizona. 


2. Respondent is a partnership composed of Alfonso G. Lopez 
and Overlin R. Esparza doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about November 15, 1969, complainant sold and ship- 
ped in interstate commerce from the State of Arizona, to respon- 
dent at Dallas, Texas, a truckload of lettuce at a price of $3.25 
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per carton plus $.25 per carton for cooling or a total invoice price 
for the truckload of $1,109.50 f.o.b. loading point in Arizona. 


4. On arrival respondent accepted the truckload of lettuce but 
has since failed to pay to complainant the agreed purchase price 
of $1,109.50. 


5. The formal complaint was filed on April 20, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold and shipped a truckload of 
lettuce to respondent for an invoice price of $1,109.50 f.o.b., and 
that although respondent accepted the truckload of lettuce it has 
since failed to pay the agreed purchase price. 


The partners who composed respondent firm filed separate an- 
swers to the complaint, in which they admit that at the time of the 
transaction involved herein they were doing business as a partner- 
ship. The answer of Alfonso G. Lopez neither admits nor denies 
the material allegations of the complaint but denies violating the 
act or owing the sum of $1,109.50 to complainant. The answer of 
Overlin R. Esparza is simply a general denial of the material 
allegations of the complaint. No supporting papers, exhibits or 
affidavits were filed on behalf of respondent nor was any explana- 
tion of the transaction offered on respondent’s part or defense 
set up to the allegations of the complaint. 


The evidence supports the allegations of the complaint which 
are reflected in the Findings of Fact. We find therefore that re- 
spondent’s failure to pay to complainant the purchase price of 
the truckload of lettuce or $1,109.50, is a violation of section 2 of 
the act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,109.50, with interest thereon 
at the rate of 8 percent per annum from December 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,580) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. ZEPEDA, ESPARZA & Lo- 
PEZ COMPANY OF DALLAS. PACA Docket No. 2-1755. Decided 
December 31, 1970. 


Acceptance—Liability 


Where complainant shipped a partial truckload of oranges to respondent 
who accepted the produce without complaint, respondent is liable to 
complainant for the purchase price thereof. 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $592.50 in connection 
with a shipment of a partial truckload of oranges in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondent partners, who 
filed separate answers thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to file further evidence in the 
form of verified statements but did not do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Paramount Citrus Association, Inc., is a corpo- 
ration whose address is P. O. Box 712, San Fernando, California. 


2. Respondent is a partnership composed of Alfonso G. Lopez 
and Overlin R. Esparza doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 
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8. On or about January 26, 1970, complainant sold and shipped 
in interstate commerce from McFarland, California, to respondent 
at Dallas, Texas, a partial truckload of California Navel oranges 
as follows: 


50 cartons of Fancy Navel oranges, size 72s @ $3.25 per 
carton 


50 cartons of Fancy Navel oranges, size 88s @ $3.40 per 
carton 


50 cartons of Choice Navel oranges, size 72s @ $2.60 per 
carton 


50 cartons of Choice Navel oranges, size 88s @ $2.60 per 
carton 


The total price for the partial truckload of oranges was $592.50 
f.o.b. shipping point. 


4. On arrival respondent accepted the partial truckload of 
oranges but has since failed to pay to complainant the agreed 
purchase price of $592.50. 


5. The formal complaint was filed on May 25, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold and shipped a partial truckload 
of oranges to respondent for an invoice price of $592.50 f.o.b., 
and that although respondent accepted the oranges it has since 
failed to pay for them. 


The partners who composed respondent firm filed separate an- 
swers to the complaint, in which they admit that at the time of 
the transaction involved herein they were doing business as a 
partnership. The answer of Alfonso G. Lopez neither admits nor 
denies the material allegations of the complaint but denies owing 
the sum of $592.50 to complainant. The answer of Overlin R. 
Esparza is simply a general denial of the material allegations of 
the complaint. No supporting papers, exhibits or affidavits were 
filed on behalf of respondent nor was any explanation of the 
transaction offered on respondent’s part or defense set up to the 
allegations of the complaint. 


The evidence supports the allegations of the complaint which 
are reflected in the Findings of Fact. We find therefore that re- 
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spondent’s failure to pay to complainant the purchase price of 
the partial truckload of oranges or $592.50, is a violation of sec- 
tion 2 of the act for which reparation should be awarded with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $592.50, with interest thereon 
at the rate of 8 per cent per annum from February 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 18,581) 


PROGRESSIVE GROVES, INC. v. BITTLE FRUIT MARKET. PACA 
Docket No. 2-1945. Decided December 31, 1970. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,698.70 in connection 
with a transaction involving citrus fruits shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer thereto, in which he admits owing complainant a 
balance of $1,039.15 in connection with this transaction, but denies 
liability to complainant for the full amount claimed in the com- 
plaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in part, 
as follows: 


“.. If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
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as damages, the Secretary ... may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,039.15. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from February 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,582) 


BoyD MACKAY v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1948. Decided December 31, 1970. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,830.49 in connection 
with a transaction involving peas. Shipment of this commodity 
in interstate commerce was contemplated by the parties. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer thereto, in which it admits owing complainant a 
balance of $4,819.44, which includes interest, as of July 24, 1970. 


It is provided in section 7 (a) of the act (7 U.S.C. 499g), in part, 
as follows: 


“'.. If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
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liability for a portion of the amount claimed in the complaint 
as damages, the Secretary .. . may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$4,819.44. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 8 
percent per annum from July 24, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,583) 


ROBERT H. MILLER v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1916. Reparation of $1,646.29 with 8 percent interest from 
September 14, 1970, awarded complainant against respondent 
in order issued December 1, 1970. 


(No. 13,584) 


DALE K. PAYNE v. OTHELLO PackeERs, INC. PACA Docket No. 
2-1914. Reparation of $2,821.27 with 8 percent interest from 
September 12, 1970, awarded complainant against respondent 
in order issued December 1, 1970. 


(No. 138,585) 


BOBIE WHITAKER v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1915. Reparation of $3,371.57 with 8 percent interest from 
September 12, 1970, awarded complainant against respondent 
in order issued December 1, 1970. 
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(No. 13,586) 


W. H. PITTMAN v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1917. Reparation of $2,020.09 with 8 percent interest from 


September 12, 1970, awarded complainant against respondent 
in order issued December 1, 1970. 


(No. 18,587) 


CARL SCORUP v. OTHELLO PACKERS, INC. PACA Docket No. 2-1918. 
Reparation of $6,439.72 with 8 percent interest from Septem- 


ber 12, 1970, awarded complainant against respondent in 
order issued December 1, 1970. 


(No. 13,588) 


LARRY BARNUM v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1920. Reparation of $3,310.18 with 8 percent interest from 


November 15, 1970, awarded complainant against respondent 
in order issued December 7, 1970. 


(No. 13,589) 


RALPH LUND v. OTHELLO PACKERS, INC. PACA Docket No. 2-1919. 
Reparation of $910.15 with 8 percent interest from Septem- 


ber 30, 1970, awarded complainant against respondent in 
order issued December 7, 1970. 


(No. 13,590) 


JAMES KIMBLE v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1928. Reparation of $4,323.36 with 8 percent interest from 


September 1, 1970, awarded complainant against respondent 
in order issued December 9, 1970. 


(No. 18,591) 


GREEN GROVE MARKETS, INC. v. SANTA BARBARA PRODUCE. PACA 
Docket No. 2-1944. Reparation of $500 with 8 percent in- 


terest from April 1, 1970, awarded complainant against re- 
spondent in order issued Decembeer 22, 1970. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 18,592) 


BYRD PRODUCE COMPANY v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1930. Reparation of $354.50 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 3, 1970. 


(No. 18,593) 


ERNIE JOHNSON & SON v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1931. Reparation of $393.75 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued December 3, 1970. 


(No. 13,594) 


MEYER TOMATOES v. J. R. WITT PRODUCE Co. INC. PACA Docket 
No. 2-1932. Reparation of $5,112.50 with 8 percent interest 
from September 1, 1970, awarded complainant against re- 
spondent in order issued December 3, 1970. 


(No. 18,595) 


VAUGHN-GRIFFIN PACKING COMPANY v. C. C. BOVA & COMPANY. 
PACA Docket No. 2-1929. Reparation of $1,299.30 with 8 
percent interest from January 1, 1970, awarded complainant 
against respondent in order issued December 3, 1970. 


(No. 13,596) 


APACHE DISTRIBUTORS v. CENTRAL PECAN Co. PACA Docket No. 
2-1936. Reparation of $487.50 with 8 percent interest from 
July 1, 1970, awarded complainant against respondent in 
order issued December 4, 1970. 


(No. 13,597) 


CHASE & COMPANY v. CENTRAL PECAN Co. PACA Docket No. 2- 
1933. Reparation of $1,128.90 with 8 percent interest from 
July 1, 1970, awarded complainant against respondent in 
order issued December 4, 1970. 
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(No. 13,598) 


PATTERSON PRODUCE Co. INC. v. CENTRAL PECAN Co. PACA 
Docket No. 2-1934. Reparation of $2,834.25 with 8 percent 
interest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 4, 1970. 


(No. 13,599) 


STARR PRODUCE COMPANY, INC. v. CENTRAL PECAN Co. PACA 
Docket No. 2-1935. Reparation of $1,310 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 4, 1970. 


(No. 13,600) 


D. K. MCDONALD COMPANY, LTD. v. LAWRENCE PRODUCE COM- 
PANY. PACA Docket No. 2-1940. Reparation of $177.50 with 
8 percent interest from March 1, 1970, awarded complainant 
against respondent in order issued December 8, 1970. 


(No. 13,601) 


EDGAR H. GRAFF, JR. v. LAWRENCE PRODUCE COMPANY. PACA 
Docket No. 2-1939. Reparation of $6,556.55 with 8 percent 
interest from June 1, 1970, awarded complainant against 
respondent in order issued December 8, 1970. 


(No. 13,602) 


ABOOD DISTRIBUTORS CORPORATION v. GRIFFIN PRODUCE COMPANY. 
PACA Docket No. 2-1941. Reparation of $2,255 with 8 per- 
cent interest from May 1, 1970, awarded complainant against 
respondent in order issued December 9, 1970. 


(No. 13,603) 


B & L PRODUCE OF ARIZONA, INC. v. GRIFFIN PRODUCE COMPANY. 
PACA Docket No. 2-1942. Reparation of $22,973.75 with 8 
percent interest from June 1, 1970, awarded complainant 
against respondent in order issued December 9, 1970. 
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(No. 13,604) 


ROGERS BROTHERS COMPANY v. NIAGARA FRUIT Co. INC. PACA 
Docket No. 2-1943. Reparation of $2,689.58 with 8 percent 
interest from April 1, 1970, awarded complainant against 
respondent in order issued December 9, 1970. 


(No. 13,605) 


UNITED FRUIT SALES CoRP. v. ZEPEDA, ESPARZA & LOPEZ COM- 
PANY OF DALLAS. PACA Docket No. 2-1952. Reparation of 
$7,535.50 with 8 percent interest from April 1, 1970, award- 
ed complainant against respondent in order issued December 
11, 1970. 


(No. 13,606) 


ROBERT COLWELL v. FELBERBAUM Co. INC., t/a HAYWARD TROPI- 
CAL FRUIT COMPANY. PACA Docket No. 2-1954. Reparation 
of $500 with 8 percent interest from August 1, 1970, award- 
ed complainant against respondent in order issued December 
14, 1970. 


(No. 13,607) 


NEAL FRUIT Co. v. HOLGUIN’S PRoDUCE. PACA Docket No. 2-1950. 
Reparation of $1,294.20 with 8 percent interest from March 
1, 1970, awarded complainant against respondent in order 
issued December 14, 1970. 


(No. 13,608) 
PITMAN & SONS, INC. v. DON KEARCE. PACA Docket No. 2-1956. 
Reparation of $709.90 with 8 percent interest from July 1, 
1970, awarded complainant against respondent in order is- 


sued December 14, 1970. 


(No. 18,609) 


WEST INDIES FRUIT COMPANY v. SAM PERCONTE & SONS, INC. 
PACA Docket No. 2-1955. Reparation of $3,280 with 8 per- 
cent interest from April 1, 1970, awarded complainant 
against respondent in order issued December 14, 1970. 
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(No. 13,610) 


CARIBBEAN FRUIT COMPANY OF FLORIDA v. HAAS BANANA COM- 
PANY. PACA Docket No. 2-1958. Reparation of $4,866.05 
with 8 percent interest from August 1, 1970, awarded com- 
plainant against respondent in order issued December 15, 
1970. 


(No. 13,611) 


CHARLES WETEGROVE Co. INC. v. JOHN MARTINO. PACA Docket 
No. 2-1957. Reparation of $3,621.50 with 8 percent interest 
from May 1, 1970, awarded complainant against respondent 
in order issued December 15, 1970. 


(No. 13,612) 

SUNNY FARMS, INC. v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1959. Reparation of $525 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 15, 1970. 


(No. 13,613) 


A. B. THOMPSON COMPANY v. J. M. PEREZ PRODUCE CoO., a/t/a 
WESTERN PRE-PAK COMPANY. PACA Docket No. 2-1962. Rep- 
aration of $10,099 with 8 percent interest from August 1, 
1969, awarded complainant against respondent in order is- 
sued December 17, 1970. 


(No. 13,614) 


BYRD PRODUCE COMPANY v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1964. Reparation of $691.25 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 17, 1970. 


(No. 13,615) 


FLOYD WILCOX & SONS, INC. v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1965. Reparation of $1,725.16 with 8 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued December 17, 1970. 
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(No. 13,616) 


JONES PRODUCE, INC. v. J. R. WiTT PRODUCE Co. INC. PACA 
Docket No. 2-1966. Reparation of $3,330 with 8 percent in- 
terest from June 1, 1970, awarded complainant against re- 
spondent in order issued December 17, 1970. 


(No. 13,617) 


GOLMAN-HAYDEN Co. INC. v. J. M. PEREZ PRODUCE CoO., a/t/a 
WESTERN PRE-PAK COMPANY. PACA Docket No. 2-1960. Rep- 
aration of $892.50 with 8 percent interest from December 1, 
1969, awarded complainant against respondent in order is- 
sued December 18, 1970. 


(No. 13,618) 


RUSHTON & Co. INC. v. J. M. PEREZ PRODUCE Co., a/t/a WESTERN 
PRE-PAK COMPANY. PACA Docket No. 2-1961. Reparation 
of $807.50 with 8 percent interest from November 1, 1969, 
awarded complainant against respondent in order issued 
December 18, 1970. 


(No. 13,619) 
NEWBERN GROVES, INC. v. CENTRAL PECAN Co. PACA Docket No. 
2-1968. Reparation of $825 with 8 percent interest from July 
1, 1970, awarded complainant against respondent in order 
issued December 21, 1970. 


(No. 13,620) 


RICHARD BAGDASARIAN, INC. v. CENTRAL PECAN Co. PACA 
Docket No. 2-1970. Reparation of $607.50 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued December 21, 1970. 


(No. 13,621) 


S. OTIS SULLIVAN & Co. v. CENTRAL PECAN Co. PACA Docket No. 
2-1969. Reparation of $1,069 with 8 percent interest from 
July 1, 1970, awarded complainant against respondent in 
order issued December 21, 1970. 





MISCELLANEOUS 
Cite as 29 A.D. 1461 


(No. 13,622) 


PROGRESSIVE GROVES, INC. v. OSCAR SALINAS, and/or MANUEL 
SALINAS. PACA Docket No. 2-1973. Reparation of $2,320.48 
with 8 percent interest from April 1, 1970, awarded com- 
plainant against respondent in order issued December 21, 
1970. 





CUMULATIVE LIST OF DECISIONS REPORTED 


January-December 1970 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


ABBOTTS DAIRIES, Division of Fairmont Foods. AMA 
Docket No. M 4-13. Denial of interim relief 


BRADFORD COOPERATIVE CREAMERY, INC. AMA Docket 
No. M 1-2. Termination of proceeding—On motion 
of petitioner ... 


CARNATION COMPANY. AMA Docket No. M 131-4. 
Delegation of authority to state dairy commis- 
sioner—Classification of fluid milk products 


CENTRAL MINNESOTA MILK PRODUCERS ASSOCIATION. 
AMA Docket No. M 68-3. Application to dismiss 
petition granted — Referendum vote — Lack of 
standing to sue 


CHIGLADES Farms, Ltp. AMA Docket No. F&V 967-3. 
Application to dismiss petition granted—Celery 
producer—Lack of standing to sue 


CounTRY LaD Foops, Inc. AMA Docket No. M 7-1 Ga. 
Denial of application for interim relief and oral 
argument thereon 


FARM DAIRY COOPERATIVE, INC. AMA Docket No. M 
8-1. Dismissal—Consent of parties . 


FITCHETT Bros., INc. AMA Docket No. M 2-20. Dis- 
missal of second petition for reconsideration 


FITCHETT Bros., INc. AMA Docket No. M 2-29. Dis- 
missal—On motion of respondent 


FITCHETT BROTHERS, INC. AMA Docket No. M 2-87. 
Application to dismiss granted—Failure to state 
grievance 


Amended petition—Insufficiency of—Application to 
dismiss granted 


FITZGERALD, SHERMAN, d/b/a SHER-VON Datry. AMA 
Docket No. M 136-6. Denial of interim relief— As- 
sessments—Area compliance — Enforcement pro- 
I I ise ccssscssiondeuscnsssensieccnns ; 


FRIENDSHIP DAIRIES, INc. AMA Docket No. M 2-88. 
Application to dismiss petition, granted — Peti- 
tioner under no monetary obligation to producer- 
settlement fund 
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Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


HONEYWELL Farms, Inc. AMA Docket No. M 2-39. Ap- 
plication to dismiss petition, granted — Petitioner 
under no monetary obligation to producer-settle- 
ment fund 


INTER-STATE MILK PRODUCERS’ COOPERATIVE, INC. AMA 
Docket No. M 16-15. Denial of interim relief 


J. V. CAMPIsI, INC.; J. C. VALENTI Co., INC.; WARREN 
WHEELER, INC.; DIECIDUE AND Co., INC.; AND SUN 
Coast ToMATO Co., INc. AMA Docket No. F&V 
966-1. Withdrawal of petition .............. 


LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket 
No. M 2-31. Interim relief denied 


MILLER DarriEs, INc. AMA Docket No. M 2-33. Appli- 
cation to dismiss granted — Failure to state 
grievance 


Oak GROVE Dairy. AMA Docket No. M 61-2. Appli- 
cation to dismiss granted—Lack of standing to sue 
—Petitioner not subject to Order No. 61 


Oak GROVE Dairy. AMA Docket No. M 68-2. Appli- 
cation to dismiss part of petition granted—Eligi- 
bility to vote in producer referendum—Expansion 
of marketing area 


Oak TREE Farm Dairy, INc. AMA Docket No. M 2-36. 
Application to dismiss er — Failure to state 
grievance ; ; 


Amended petition—Denial of application to dis- 


OuBrycH Dairy, INc. AMA Docket No. M 2-35. Ap- 
plication to dismiss wane — Failure to state 
grievance abl ’ iit as 


Purity MitKk Company. AMA Docket No. M 68-4. 
Application to dismiss part of petition granted— 
Referendum vote : " 


ReEeppI-Wirp COMPANY OF PHILADELPHIA, INC. AMA 
Docket No. M 2-30. eee cancelled 
by market administrator 


SHAMROCK Foops COMPANY. AMA Docket No. M 131-2. 
Delegation of authority to State Dairy Commis- 
sioner—Classification of fluid milk products 





CUMULATIVE LIST OF DECISIONS REPORTED 
Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions—Cont. 


WEISSGLASS GOLD SEAL DAIRY CORPORATION et al. AMA 
Docket No. M 2-34. Denial of application to dis- 
miss—Sufficiency of petition ..................ccccccccsceeeereees 


WILLOW CrossING Dairy Farm, INc. AMA Docket No. 
M 36-2. Petitioner not a producer-handler—Risk 
sharing not established—Dismissal ............................ ; 


COURT DECISIONS 


GEO. BENZ & Sons, d/b/a OAK GROVE Dairy v. HARDIN. 
No. 4-70-Civil 56. D. Minn. May 25, 1970. Affirming 
Judicial Officer’s dismissal (29 A.D. 6) of petition 
for lack of standing to sue under Order No. 61 
where petitioner was not subject to that order ..... 


GEO. BENZ & Sons, d/b/a OAK GROVE DatRy v. HARDIN. 
No. 4-70-Civil 57. D. Minn. May 25, 1970. Court 
appeal dismissed where administrative remedies 
not exhausted in AMA Docket No. M 68-2. (See 


INTER-STATE MILK PRODUCERS’ COOPERATIVE, INC. et al. 
v. St. CLaiR et al. D. Md. April 29, 1970. Denying 
injunction which would prohibit the market admin- 
istrator from carrying out provisions of the milk 
marketing order for the Upper Chesapeake Bay 
marketing area until a decision is rendered by the 
Secretary under a pending section 608c (15) (A) 
proceeding De ed a rene ta ie eR) 


LEWEs Dairy, INC., and HOLLYBROOK DAIRY v. HARDIN. 
D. Del., February 5, 1970. District court granted 
motion of plaintiffs for further remand in order to 
permit them to go before the Secretary for the 
second time to develop additional evidence on the 
trade barrier issue, a matter that has twice been 
before the Circuit Court (cert. denied, 394 U.S. 
929 (1969) ), with adverse results to plaintiffs 
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Agricultural Marketing Agreement Act, 1937—Cont. 


Court Decisions—Cont. 


NEUGEBAUER, WALTER, d/b/a NEUGEBAUER DAIRY v. 
SECRETARY OF AGRICULTURE. D. So. Dak., February 
2, 1970. Affirming Judicial Officer’s decision and 
order (27 A.D. 187). The Court held: That for the 
months of July and August 1965 plaintiff pur- 
chased milk from individual farm producers and 
not from pool plants, thus taking plaintiff out of 
the category of producer-handler, and, therefore, 
plaintiff was subject to Order No. 75. In addition, 
the Court found that the Department’s hearing 
examiner notified counsel for plaintiff that the 
latter had 20 days to take exception to the recom- 
mended decision and that no exceptions were taken 
within the time prescribed 


RASMUSSEN, WILLIAM J., et al. v. HARDIN. D. Ariz., 
January 19, 1970. Plaintiffs seek judicial review 
prior to an enforcement proceeding or resorting to 
administrative channels and allege denial of due 
process where national hearing was held at a 
distant location. The consumer plaintiffs allege 
that as a result of 1969 amendments to the milk 
marketing order the consumers will suffer loss of 
income in their purchases of the filled milk product 
involved. Held: The court dismissed the complaints 
for lack of jurisdiction where the producer-handler 
plaintiff failed to exhaust administrative remedies, 
and for lack of standing to sue where the Act 
regulates only “handlers” of milk and not con- 
sumers . . bist 


REppI-WiP COMPANY OF PHILADELPHIA, INC. et al. v. 
HARDIN. E.D. Pa. Decided July 15, 1970. Reversing 
Judicial Officer’s decision (28 A.D. 988). The Court 
held that the product “Pour-Shun Pak,” a creamer 
for coffee, etc., packaged in half-ounce paper con- 
tainers is exempt from Class I classification as a 
“sterilized product in a hermetically sealed con- 
tainer” for the reason that the Order language 
makes no distinction as to the types of containers 
in which the products are packaged .... es 
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Agricultural Marketing Agreement Act, 1937—Cont. 


Court Decisions—Cont. 


UNITED STATES v. ABBOTTS DairRIES. E.D. Pa. Decided 
July 23, 1970. Enforcement action. The Court held 
that a defendant may not raise as a defense, and 
the Court may not inquire into, matters touching 
upon the merits of the Order sought to be en- 
forced; defendant’s request to pay its Order obli- 
gation into Court is not warranted; preliminary 
injunction granted pending administrative disposi- 
tion of the § 8c (15) petition 


UNITED STATES v. ANDREW W. LEONBERG, d/b/a LEON- 
BERG Dairy. W.D. Pa. November 13, 1970. Enforce- 
ment proceeding. The Court held that the material 
issue of fact in this proceeding is not whether de- 
fendant is a “handler” or “producer-handler” under 
the milk marketing order involved, but whether 
the Market Administrator has made a determina- 
tion that the defendant is subject to the marketing 
order. The Court found that the affidavit of the 
Market Administrator establishes that this deter- 
mination has been made and that the defendant is 
therefore required to file reports and make pay- 
ments as prescribed by such milk marketing order 


COMMODITY EXCHANGE ACT 
AGRICULTURE DECISIONS 


CANCELLARE, Rocco G. CEA Docket No. 169. Allocation 
of customers’ purchases—Suspension of registra- 
tion — Stipulation .. 


CARGILL, INCORPORATED, ERWIN E. KELM, H. ROBERT 
DIERCKS, WALTER B. SAUNDERS, and BENJAMIN S. 
JAFFRAY. CEA Docket No. 120. Manipulation— 
Suspension of registration of corporate respondent 
—Denial of trading privileges—Sanctions suspended 


DYKE, MARTIN T., MARTIN T. DYKE III, and DYKE & 
Co. CEA Docket No. 168. Financial requirements 
—Undersegregation — Cease and desist—Stipula- 
tion ee 


Fora, JAcK C. CEA Docket No. 174. Misuse of funds 
—Cease and desist—Denial of trading privileges 
— Stipulation 


Harris, RopGeER. CEA Docket No. 170. Cheating or 
defrauding—Denial of trading privileges—Default 





29 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 


Commodity Exchange Act—Cont. 


Agriculture Decisions—Cont. 


Horer, Davip L. CEA Docket No. 156. Jurisdiction— 
Futures commission merchant—False statements 
—Segregation of funds—Cease and desist—Denial 
of trading privileges—Denial of application for 
registration 


KAMINGA, RODNEY. CEA Docket No. 172. Reporting re- 
quirements—Violation — Denial of trading privi- 
leges — Default 


KENT, J. H., THE KENT COMPANY, and EDWARD C. 
EPPERSON. CEA Docket No. 137. Stay order va- 
cated—After court decision affirming Judicial Offi- 
cer’s decision and order 


KRoLL, DaLon & Co., INC., and STANLEY KRoLL. CEA 
Docket No. 178. Financial requirements—Segrega- 
tion of funds—Cease and desist—Stipulation 


MILLER-LANE & Co., and GEORGE C. LANE. CEA Docket 
No. 171. Financial requirements—Cease and desist 
—Stipulation 


Romorr, Louis. CEA Docket No. 166. Reporting re- 
quirements—Denial of trading privileges—Stipu- 
lation 


Stay order 


Consent order vacated on motion of respondent— 
Answer to be filed—Applicability of sanction ......... 


SIEGEL TRADING Co., INC., THE, JOSEPH E. SIEGEL, 
ALVIN C. WINOGRAD, and D. PETER ANDERSON. CEA 
Docket No. 159. Deceiving customers—False re- 
ports and records—Cease and desist—Stipulation 


COURT DECISION 


J. H. KENT et al. v. HARDIN e¢ al. 5th Cir. May 14, 1970. 
Affirming Judicial Officer’s decision and order (28 
A.D. 656) which held that where trades in com- 
modity futures were made pursuant to a common 
trading plan or agreement and the total of such 
trades exceeded the trading limits, there was a 
wilful violation of the act for which the petitioners 
should be denied all trading privileges on all the 
contract markets for a period of 90 days. Volun- 
tary statements made to an investigator while peti- 
tioners were not under restraint or in custody are 
admissible in evidence and the Miranda doctrine 
CR COU. IER isis annciiwhiigcwanidanciaaads : 





CUMULATIVE LIST OF DECISIONS REPORTED 
INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT 


AGRICULTURE DECISIONS 


DIAMOND SHAMROCK CORPORATION. IF&R Docket No. 
22. Insecticides, etc.—Untimely filing of objec- 
tions — Dismissal 


LABORATORY ANIMAL WELFARE ACT, 1966 
AGRICULTURE DECISIONS 


ANTHONY, PAUL, d/b/a KIsER LAKE KENNELS, and 
MICHAEL L. KREDOVSKY, d/b/a LONE TRAIL KEN- 
NELS. LAWA Docket No. 10. Dealers—Improper 
enclosures—Suspension of license—Consent 


CurIsTt, HENRY. LAWA Docket No. 2. Dealer—Iden- 
tification tags — Enclosures— Holding period — 
Suspension of license—Consent 


HAZZARD, CHARLES. LAWA Docket No. 8. Dealer— 
Identification tags—Records—Inspection—Suspen- 
sion of license—Consent 


MAXFIELD, FRANK H. LAWA Docket No. 7. Dealer— 
Violations of housing, feeding and sanitation pro- 


visions—Revocation of license—Consent ..... 


NATIONAL INSTITUTE OF SCIENTIFIC RESEARCH, INC. 
LAWA Docket No. 6. Research facility—Violation 
of housing, feeding and sanitation provisions— 
Cease and desist—Consent 


WENGER, LLoyd D., d/b/a WENGER Pet Farm. LAWA 
Docket No. 5. Dealer—Violation of housing, feed- 
ing and sanitation provisions—Caretakers—Cease 
and desist—Consent . 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


ALSBROOKS-GUILBEAU STOCKYARDS, INC. P&S Docket 
No. 4811. Deficit in account—Cease and desist— 
Consent 


AMARILLO LIVESTOCK AUCTION COMPANY v. BILL CENTER 
et al. P&S Docket No. 3462. Stay order vacated— 
Proceeding dismissed on motion of complainant 


AMERICAN BEEF PACKERS, INC. P&S Docket No. 4206. 
Packer—False weights—Cease and desist—Consent ... 





29 A.D. 


CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


ATASCOSA PACKING COMPANY, INC. P&S Docket No. 
4316. Packer—Failure to pay when due—Cease 
and desist—Consent 

BAKER, CARL A., JR., d/b/a LATERAL A COMMUNITY 
SALE v. ROBERT A. LAYNE. P&S Docket No. 4256. 


BARTON, ToMMY S. P&S Docket No. 4250. Failure to 
pay—Cease and desist—Consent 


BELL, FERRELL WAYNE. P&S Docket No. 4252. Bonding 
requirements—Suspension of registration—Default 


Bout, A. J. v. ROE VAN METER et al. P&S Docket No. 
4191. Agency not established—Retention of pro- 
ceeds Z tat 3 

BORDEN PACKING Co., INC., and LAWRENCE MARVAL. 


P&S Docket No. 4296. Packer—Failure to pay 
when due—Cease and desist—Consent 


BOSTROM BROTHERS, INC. P&S Docket No. 4262. 
Packer—Failure to pay—Cease and desist—Con- 


BRASS, ROBERT W. v. LEE LIVESTOCK COMMISSION COM- 
PANY and WILLARD J. MCLANE. P&S Docket No. 
4014. Agreement to purchase—Failure to estab- 
lish—Dismissal 


BRAZIL, TONY. P&S Docket No. 4297. Bonding—Cease 
and desist—Consent . 
BRIGHAM, ForREST. P&S Docket No. 4253. Failure to 


pay — Insolvency — Suspension of registration — 
ENS et oess eo actcexi ives ath onconteier, 


BRUHN’S FREEZER MEATS OF CHICAGO, INC. et al. P&S 
Docket No. 3650. Packer—Bait and switch prac- 
tices—Preparation of meat for sale in commerce— 
Jurisdiction—Cease and desist 


BRYAN LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 4271. Bond—Cease and desist—Con- 


BrYAN, R. D. P&S Docket No. 4209. False weighing— 
Suspension of registration 


BUCHANAN, STANLEY. P&S Docket No. 4393. Failure 
to pay—Suspension of registration—Consent .. 


BUCHANAN, STANLEY, d/b/a S & S CATTLE COMPANY. 
P&S Docket No. 4336. Bond—Suspension of regis- 
tration—Consent 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


BURCHELL, CLYDE RUSSELL. P&S Docket No. 4847. 
Bonding requirements—Suspension of registration 
—Consent 


Suspension terminated 


BURGESS, CHESTER, et al., d/b/a MAYFIELD LIVESTOCK 
AND SALES Co. P&S Docket No. 3954. Stay order 
vacated—Court appeal dismissed on motion of 


appellants 


BURLISON PACKING COMPANY. P&S Docket No. 4277. 
Packer—Failure to pay when due—Delayed pay- 
ment agreement not established—Cease and desist 


BURTON, CHARLES, et al., d/b/a WESTERN CATTLE 
COMPANY. P&S Docket No. 4806. Packer—Failure 
to pay when due—Cease and desist—Consent 


Burton, T. C. P&S Docket No. 4350. Failure to pay 
when due—Cease and desist—Consent 


CATTLEMEN’S EXCHANGE, INC. P&S Docket No. 4218. 
Bond—Cease and desist—Consent . 


CHAPMAN, JOE. P&S Docket No. 4302. Insolvency— 
Suspension of registration—Default . 


CHRISTENSEN, ARNOLD v. DAVID MCANDREWS. P&S 
Docket No. 4219. Weighing er — Rescis- 
sion not established vas 


COFFEE, PRICE, et al., d/b/a DECATUR LIVESTOCK AUC- 
TION. P&S Docket No. 4266. Shippers’ proceeds— 
Cease and desist—Consent ................... 


CoLFax LIVESTOCK SALES Co. v. ROE VAN METER and 
LOWELL PETERS. P&S Docket No. 4181. Dismissal 
—lInsufficient evidence . 


COLWELL, DOYLE. P&S Docket No. 4254. Dismissal— 
On motion of complainant .... 


CONNELY, JAMES, d/b/a CONNELY & PITTSLEY. P&S 
Docket No. 4829. False weighing—Suspension of 
registration — Consent . 


Coutts, JAMES D., a/k/a Don Coutts. P&S Docket 
No. 4318. Insolvency—Suspension of registration 
—Default i le eta 


Coutts, JAMES D. v. CHARLES N. HousH, Sr. P&S 
Docket No. 4172. Acceptance—Liability 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


Cox, DwicHt M. P&S Docket No. 4883. Bond—Cease 
and desist—Consent 

DAVENPORT LIVESTOCK AUCTION, INC. v. ALMETTA B. 
LAYNE and RoBert A. LAYNE. P&S Docket No. 
4257. Default order issued against Robert A. 
Layne. Complaint dismissed against Almetta B. 
Layne for lack of jurisdiction 


DAVENPORT PACKING Co. INC. P&S Docket No. 4360. 
Packer — Failure to pay when due— Cease and 
desist—Consent 


DAVIS, BILL, d/b/a Davis LIVESTOCK AUCTION Co. P&S 
Docket No. 4248. Deficit in shippers’ proceeds ac- 
count—Cease and desist—Consent .... 


DECATUR STOCKYARDS, INC. P&S Docket No. 4303. 
Bond—Nonoperating respondent—Suspension of 
registration 


DENVER BONELESS BEEF Co., INc. P&S Docket No. 
8837. Guaranty of payment — Failure to honor 
agreements—Forum—Cease and desist 


DEVILLE, JOHN. P&S Docket No. 4283. Failure to pay 
—Suspension of registration—Consent 


DRAKE, WILLIAM J. P&S Docket No. 4812. Bonding 
requirements—Suspension of registration—Consent ...... 


ENIpD LIVESTOCK MARKET, INC. P&S Docket No. 4326. 
Deficit—Sale of consigned livestock to officers— 
Cease and desist—Consent 


Order—Deletion of the word “wilfully” in the 
“Conclusions” in prior consent order 


Estes PACKING COMPANY. P&S Docket No. 4395. 
Packer—False weights—Failure to pay when due 
—Cease and desist—Consent 


FAIRBANK, ARNOLD, d/b/a ARNOLD FAIRBANK CATTLE 
CoMPANY. P&S Docket No. 3683. Stay order va- 
cated—Court decision affirms 27 A.D. 13871 ..... 


FARMER’S LIVESTOCK YARD, INC. P&S Docket No. 4333. 
Market agency—Insolvency—Suspension of regis- 
tration—Default 


FELSENTHAL, JuLIUS. P&S Docket No. 4258. Dealer— 
Markups—Change in business—Suspension of reg- 
istration — Consent 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


FLoop, Ep, d/b/a TACOMA LIVESTOCK MARKET v. STE- 
PHEN KING. P&S Docket No. 4269. Default 


Fort Dopce LIvEsTOcK AUCTIONS, INC. v. RODNEY L. 
SHIMEK. P&S Docket No. 4261. Default 


GALLATIN LIVESTOCK MARKET, INC. P&S Docket No. 
4305. Shippers’ proceeds—Noncompetitive sales— 
Cease and desist—Consent 


GaScHO, CLEO L. v. FRANK JESSEN et al. P&S Docket 
No. 4105. Agent—Undisclosed principal 


GETTYSBURG LIVESTOCK SALES COMPANY, INC. P&S 
Docket No. 4210. Insolvency—Suspension of regis- 
tration—Consent 


GEURKINK, WILLIAM, d/b/a GEURKINK LIVESTOCK CoM- 
PANY v. Fort DopGe LIVESTOCK AUCTIONS e¢ al. 
P&S Docket No. 4104. Agent—Undisclosed prin- 
cipal—Liability 

GORMLEY, E. J. P&S Docket No. 4335. Failure to pay 
—Cease and desist—Bond—Suspension of regis- 
tration—Consent 


HAAS-Davis PACKING COMPANY, INC. P&S Docket No. 
4231. Order granting time to file brief in sup- 
port of exceptions to hearing examiner’s report 


Decision and order — Packer — Failure to pay — 
Finding of unfair practice—Corporate officers— 
Cease and desist—Sanctions not applicable to suc- 
cessors 


HANCOCK, B. L. P&S Docket No. 4324. Failure to pay 
when due—Cease and desist—Consent 


HATCH, ROLLAND W. v. GALESBURG LIVESTOCK SALES, 
Inc. P&S Docket No. 4215. Purchase after in- 
spection—Condition—Dismissal 


Hays LIVESTOCK COMMISSION COMPANY, INC. v. MALY 
LIVESTOCK COMMISSION CO., INC., and GLEN 
WENZL. P&S Docket No. 4045. Refusal of pay- 
ment—Use of sales proceeds to satisfy prior in- 
debtedness 


Stay order 


Dismissal of petition for reconsideration 


Heutms, W. K. v. RoE VAN METER et al. P&S Docket 
No. 4188. Agency not established—Retention of 
proceeds : 
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HERzO0G, EpwarD L. & MARION C. v. WALLACE JARVIS 
and JERRY RANDALL. P&S Docket No. 4228. Agent 
—Overcharges—Refund of commission—Breach of 
I ia ae aig lagen cea 


HETTICH, Harry. P&S Docket No. 4332. Failure to 
pay—Suspension of registration—Default ................. ae 1034 












Stay order after default—Suspension stayed pend- 
Te TID OE TOUT COE one sccicscccocercesecacsoscezecsrseessececesesese 1134 






Stay order vacated—Petition for reconsideration 
aac lea oe 


Hicks, RUSSELL R. v. MIKE B. RILEY and EDMOND H. 
EISENBRAUN, d/b/a WALL COMMISSION Co. P&S 
Docket No. 4134. Partnership established—Forum .......... 284 


HILL, NUEL E., d/b/a NUEL HILL LIvEsTocK AUCTION. 
P&S Docket No. 4247. Deficit in shippers’ proceeds 
Cease and desist—Consent .oo.............ccccccccccccsecceetecesscesseceeeeees 


HOFFMAN, HARRY v. LOwaRY LIVESTOCK (LOY LOWARY 
& KeitH Lowary Co-owners). P&S Docket No. 
8819. Partnership — Liability of et as 

named in complaint ............................... Peete cian 



















HOOTEN, WARREN, d/b/a H&H CATTLE CoMPANY. P&S 
Docket No. 4348. Failure to pay when due—Cease 
Se I ne aac Gosek on eutes vemes eric ma uneracnen wieidisianiai 


HUNT, JAMES O. v. KNOXVILLE COMMUNITY SALES Co. 
INnc., and GaRY WESSEL. P&S Docket No. 4227. 
Breach of contract—Acceptance of counteroffer— 
MI 3 sik. scarecccooncertecretee aicatecsiners aeieceinaeentrcrs 


INGWERSEN BROTHERS Co. P&S Docket No. 4325. 
Market agency—Markups—Suspension of regis- 
PI Foo oo oc co onc aetay itis csansse olives barkantiasencr anise 























JOHNSON, Mrs. ALBERT v. ARTHUR J. SCHMIDT. P&S 
Docket No. 4049. Contract modification ............0.000000000.6 










JOHNSON, DUANE. P&S Docket No. 4341. Insolvency— 
Suspension of registration—Consent .....................0.. cece. ; 










JOHNSON, GEORGE EDWARD, d/b/a JOHNSON and JOHN- 
SON. P&S Docket No. 4208. Insolvency—Suspen- 
sion of registration—Default oo.............cccccccccceccceccesseeseceseees 













KELLY, LYLE T. v. WAYNE WILLIAM OPPERMAN. P&S 
Docket No. 4246. Dismissal—Settlement ..............00.0000000.. 
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KILuion, S. D., d/b/a JACKSONVILLE LIVESTOCK COM- 
MISSION. P&S Docket No. 4244. Deficit in ship- 
pers’ proceeds—Suspension of registration—Con- 


KIMBROUGH, CLIFF. P&S Docket No. 4278. Bonding 
—Suspension of registration—Consent 


Suspension terminated 


KING, STEPHEN D. P&S Docket No. 4276. Insolvency 
—Suspension of registration—Default 


Kinyon, Luoyp. P&S Docket No. 4212. Bonding— 
Cease and desist—Consent 


KORNBRUST, HAROLD G. P&S Docket No. 4346. Bonding 
—Cease and desist—Consent 





Koskan, V. J., d/b/a ANOKA BUTTE LUMBER CO. v. 
S1oux CiTy STOCKYARDS, and LONG AND HANSEN 
COMMISSION Co., INc. P&S Docket No. 4221. Mixup 
of livestock—Shortweighing—Dismissal 






Koza, Larry, d/b/a K & K Livestock. P&S Docket 
No. 4859. Insolvency—Suspension of registration 
—Consent ...............0..... 


KUEHNDORF, KENNETH A., d/b/a BUTTER CITY CATTLE 
COMPANY v. FRANK JESSEN, EUGENE KOLBE, and 
Fort Dopce Livestock AUCTION, INC. P&S Docket 
No. 4108. Liability of agent and undisclosed prin- 


KUHLMAN, JULIUS. P&S Docket No. 3481. Suspension 
terminated . he ets 





LA GRANDE LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 4194. Misrepresentation—Suspension 
of registration—Consent 


LANTIS, ROBERT J. P&S Docket No. 4834. Bond— 
Suspension of registration—Consent 


LAYNE, RoBertT A. P&S Docket No. 4290. ucts 
Suspension of registration—Consent .. 






LEWIS, Magsor, d/b/a MAgor LEWIS LIVESTOCK AUC- 
TION SALES. P&S Docket No. 4294. Market agency 
—Deficit—Sale of consigned livestock to employees 
—Cease and desist—Consent 


29 A.D. 
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LITTLE, PAUL V. P&S Docket No. 4285. Discriminatory 
payments—Guaranty of price—Cease and desist— 
I ia cise clvne, eas 1. 3 


LITTLEFIELD, H. T. P&S Docket No. 4260. Misrepre- 
sentation—Falsifying documents—Suspension of 
registration—Consent 


LITTLEFIELD, MILTON. P&S Docket No. 4338. Bonding 
—Cease and desist—Default 


LizerR, JOHN F. v. LOWELL W. PETERS. P&S Docket 
No. 4175. Dealer-individual arrangement—Reten- 
tion of proceeds 


Loccins, Bos, LARRY LOGGINS, RONNY LOGGINS, and 


RANDY PARKER, d/b/a LOGGINS MEAT COMPANY. 
P&S Docket No. 4295. Packer—Failure to deliver 
—Forum—Cease and desist 


LYLES, BILL. P&S Docket No. 4273. Shippers’ pro- 
ceeds—Cease and desist—Consent 


MADISON COUNTY AUCTION v. LOWELL H. PETERS et al. 
P&S Docket No. 4170. Agency not established— 
Retention of proceeds ...... 


MALY LIVESTOCK COMMISSION Co., INc. P&S Docket 
No. 4155. Dismissal—On motion of complainant 


MARKET AGENCIES AT CHICAGO UNION STOCKYARDS. 
P&S Docket No. 402. Rate ae vacated— 
BOER vs isscciseves at ; ; 


MARSHALL, T. C., and T. A. MARSHALL, d/b/a MAr- 
SHALL CATTLE COMPANY. P&S Docket No. 4265. 
Failure to pay when due—Cease and desist— 
Consent .. 


MARSHALLTOWN LIVESTOCK AUCTION, INC. v. LOWELL 
PETERS and ROE VAN METER. P&S Docket No. 
4180. Retention of proceeds . 


MarTIn, HENRY, JR., ROBERT H. MARTIN, and THOMAS 
E. MARTIN. P&S Docket No. 4889. Packer—Fail- 
ure to pay when due — Cease and desist — 
Consent 


Marx, LEON, d/b/a Marx Bros. v. CLIFFORD (JOE) 
CLARK, and Roy R. CHANEY’s AUCTION SALE, INC. 
P&S Docket No. 4178. Joint venture—Acceptance 
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MAYFIELD LIVESTOCK AND SALES Co. P&S Docket No. 
3954. Stay order vacated—Court appeal dismissed 
on motion of appellants 


McADAMS, WILLIAM W., d/b/a STocK-GROWERS & TAGG 
R. COMMISSION Co. v. LEONARD C. CHRISTENSEN. 
P&S Docket No. 4001. Rejection—Damages 


McCaLL, C. B., d/b/a SoutH TExAs LIVESTOCK ORDER 
BuyInG Co. P&S Docket No. 4293. Bonding— 
Suspension of registration—Default 


Suspension terminated 


McCLAIN, PauLt V. P&S Docket No. 4085. Suspension 
terminated 


McCorp, Rosert C., Jr. P&S Docket No. 4861. Bonding 
—Cease and desist—Consent 


MILLER, GERALD. P&S Docket No. 4214. Failure to pay 
when due—Cease and desist—Default ..................... 





MILLER, NEWTON. P&S Docket No. 4365. Bonding— 
Cease and desist—Consent 






MOBRIDGE LIVESTOCK AUCTION SALES, INC. P&S Docket 
No. 4292. Shippers’ proceeds account—Cease and 
desist—Consent 


MonuHAUT, JOHN D. P&S Docket No. 4225. Bond— 
Suspension of registration—Consent 


Morris, GENE. P&S Docket No. 4866. Bond—Suspen- 
sion of registration—Default 


MOUNTAIN STATES CATTLE COMPANY v. NEVADA LIVE- 
STOCK COMMISSION Co. P&S Docket No. 4249. 
Dismissal — Settlement ... 





MOYLAN, Patrick J., and Jerry J. MOYLAN, d/b/a 
CoUNCIL GROVE LIVESTOCK AUCTION. P&S Docket 
No. 4268. Deficit in shippers’ proceeds account— 
Gomme aricl Comlat— Comment isin sacs iicsictiicicceRicccahiecicks cccccveccere 
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NATIONAL LIVESTOCK COMMISSION COMPANY, INC., OF 
JOPLIN. P&S Docket No. 43823. Sale of consigned 
livestock to employees—Cease and desist—Consent 
NEW BUTTE BUTCHERING COMPANY, INC. P&S Docket 

No. 4375. Packer—Failure to pay—Cease and de- 
sist—Consent 
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NIEBERGALL, ARTHUR L., JR. P&S Docket No. 4300. 


Packer—Failure to pay when due—Cease and 
desist—Consent 


NORMAN, EppIE C. P&S Docket No. 4289. Discrimina- 
tory payments—Guaranty of price—Cease and de- 
sist—Consent 


NORRED, DONNIE WAYNE. P&S Docket No. 3994. 
I SN ee arses . 


OSBORNE, CHESTER. P&S Docket No. 4142. Dismissal— 
Service of cease and desist order not perfected .............. 


‘OVERLAND STOCKYARDS. P&S Docket No. 4259. Market 
agency—Aiding dealers to defraud—Suspension of 
registration — Consent ............ 


PASLEY, RICHARD E., d/b/a L. A. HORSE AND MULE 
AucTION. P&S Docket No. 4288. Bond—Cease 
and desist—Consent 


PENN PACKING COMPANY and DEL VALLEY Farms, INC. 
P&S Docket No. 4255. Noncompetitive purchases 
—Cease and desist—Consent ........................ % 


PENN STEAK Co., INc. P&S Docket No. 4233. Packer— 
Failure to pay—Cease and desist 


PETERSON, ARNELL. P&S Docket No. 4317. Failure to 
pay when due—Cease and desist—Default 


PHILLIPS, CARL L. v. HAROLD BRUCE and NEVADA LIVE- 


STOCK COMMISSION COMPANY. P&S Docket No. 
4199. Payment of proceeds to consignor absent 
knowledge of unpaid seller—Death of respondent 
Bruce—Dismissal 


PIERDOLLA, FRED L., JR., d/b/a SouTH TEXAS CATTLE 


CoMPANY. P&S Docket No. 4291. Bond—Cease 
and desist—Consent 


PLAINVILLE LIVESTOCK COMMISSION COMPANY, INC. v. 
MALY LIVESTOCK COMMISSION CO., INC., and GLENZ 
WENZL. P&S Docket No. 4044. Retention of pro- 
Stay order 


Dismissal of petition for reconsideration 


Poovey, NOLAN E., Jr., d/b/a P. & N. CATTLE CoM- 
PANY. P&S Docket No. 4152. Suspension terminated 
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PRODUCERS MARKETING ASSOCIATION, INC. P&S Docket 
No. 4407. Misuse of shippers’ proceeds—Cease 
and desist—Consent ... 


RATER, JAMES ALEXANDER. P&S Docket No. 4234. 
Bond—Cease and desist—Consent 


RATLIFF, ALVA. P&S Docket No. 4391. Bond—Cease 
and desist—Consent 


REAMY, WILLIAM D., d/b/a REAMY LIVESTOCK CoM- 
PANY. P&S Docket No. 4315. ee 
sion of registration—Consent .. " 


RENFRO, ELMER, JAMES ROY MATTHEWS, and FRANK 
MATTHEWS. P&S Docket No. 4275. Shippers’ pro- 
ceeds account—Cease and desist—Consent 


RIDGEVILLE LIVESTOCK, INC. P&S Docket No. 4282. 
Insolvency—Suspension of registration—Consent . 


RoBipoux, NEIL. P&S Docket No. 4288. Bond—Suspen- 
sion of registration—Default 


ROBINSON, KENNETH R. P&S Docket No. 4309. Insol- 
vency—Suspension of registration—Consent 
ROER, WILLIAM H., d/b/a ROER LIVESTOCK AUCTION. 


P&S Docket No. 4272. Market agency—Failure to 
pay when due—Suspension of registration—Con- 


RusH COUNTY SALE COMPANY v. MALY LIVESTOCK 
COMMISSION Co., INC. and GLEN WENZL. P&S 
Docket No. 4048. Retention of proceeds . 


Stay order 
Dismissal of petition for reconsideration 


St. PauL UNION StTockyarpDs. P&S Docket No. 1211. 
Modification of rates and charges 


SALMON RIVER LIVESTOCK COMMISSION, INC. P&S 
Docket No. 4241. Bond — Cease and desist — 
Consent 


SAMUELS & Co., INc. P&S Docket No. 4807. Packer 
—Failure to pay—Cease and desist—Default .... 


SAUNDERS, DEWAIN v. MIKE B. RILEY and EDMOND H. 
EISENBRAUN, d/b/a WALL COMMISSION Co. P&S 
Docket No. 4136. Partnership established—Forum 
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SCARVILLE COOPERATIVE ELEVATOR COMPANY, d/b/a 
SCARVILLE Coop Livestock. P&S Docket No. 4301. 
Insolvency—Suspension of registration—Consent 


Scioto LIvEsTocK SALES COMPANY. P&S Docket No. 
4274. Misuse of shippers’ proceeds—Cease and 
desist—Consent ian 


SELF, L. M., d/b/a SELF Livestock Co. P&S Docket 
No. 4839. Bond — Suspension of registration — 
Default 


PE, WI oe ooo dcacpncecetercsseotatasasessdastarccas Conecesives 


SHENEMAN, WALTER E., d/b/a SHENEMAN PACKING 
CoMPANY. P&S Docket No. 4270. Packer—Failure 
to accept and pay for livestock purchased—Cease 
and desist 


SHERMAN, NORMAN, d/b/a L & B Horse SALE. P&S 
Docket No. 4033. Suspension terminated 


S1oux City Stock YarDs DIVISION OF UNITED STOCK 
YARDS CORPORATION. P&S Docket No. 425. Modi- 
fication of rates and charges 


Proceeding vacated—§ 203.11 . 


SMITH COUNTY COMMISSION COMPANY. P&S Docket 
No. 4286. Shippers’ Pe and desist— 
Consent , ea 


SOLLARS, DONALD, d/b/a PoToMAC STOCKYARDS. P&S 
Docket No. 4351. Insolvency—Bond—Suspension 
of registration—Consent 


SORENSEN, GLENN H., d/b/a MONETT SALE COMPANY. 
P&S Docket No. 4230. Shippers’ proceeds—Ac- 
counts of sale—Cease and desist—Consent 


SPENCER, RONALD H., d/b/a S&M LIVESTOCK SALES. 
P&S Docket No. 4327. Bond—Suspension of regis- 
tration—Consent 


STAATS, Lewis A. P&S Docket No. 4298. Bonding 
—Cease and desist—Consent ....... 


STEELMAN, E. F. v. ROE VAN METER and LOWELL H. 
PETERS, d/b/a PETERS LIVESTOCK Buyers. P&S 
Docket No. 4189. Dismissal—Failure to establish 
violation 
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STEPHENSON, W. H., d/b/a STEVANO CATTLE COMPANY. 
P&S Docket No. 4808. Bond—Suspension of regis- 
tration—Consent 


Suspension terminated 


STEWART, D. E., P. R. WHITING and T. A. WHITING, 
and KENNETT-MURRAY COMPANY, d/b/a P. B. 
STEWART & COMPANY. P&S Docket No. 4322. 
Market agency — False weights — Suspension of 
registration — Consent .......................... 


TAYLOR, LENA M., d/b/a CAMDEN LIVESTOCK SALES 
Yarp. P&S Docket No. 4279. Market agency— 
Insolvency—Suspension of registration—Consent 


Suspension terminated 


TRIMBLE, R. J.. and MANUEL C. STATON, d/b/a RATLIFF 
Stockyarps. P&S Docket No. 4340. False weigh- 
ing—Suspension of registration—Consent 


TRI-MILLER PACKING COMPANY. P&S Docket No. 4267. 
Packer—Failure to test scales—Cease and desist— 
Consent 


TSCHANZ, DONALD B. v. JACK MINCKLER. P&S Docket 
No. 4139. Dismissal—Settlement 


TUPELO Stock YarD, INc. P&S Docket No. 4330. 
Deficit—Sale of consigned livestock to 
—Cease and desist—Consent . ais 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Proceeding vacated—§ 203.11 


VALLEY LIVESTOCK AUCTION, INC. P&S Docket No. 
4193. Shippers’ proceeds—Accounts of sale—Em- 
ployee purchases of livestock out of consignment— 
Cease and desist—Consent 


VOLMER, GEORGE, JR. v. MIKE B. RILEY and EpMonNpD H. 
EISENBRAUN, d/b/a WALL COMMISSION Co. P&S 
Docket No. 4135. Partnership established—Forum 


WALLIS, Dus. P&S Docket No. 4263. Failure to pay 
when due—Suspension of registration—Consent 


WEBSTER CiTy LIVESTOCK AUCTION, INC. v. ROE VAN 
METER and LOWELL H. PETERS, d/b/a PETERS LIVE- 
STOCK Buyers. P&S Docket No. 4171. Retention 
of proceeds 
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WESTERN CATTLE Co., INc. P&S Docket No. 4251. Dis- 
missal on motion of complainant—Improper party 


WHITE, WILFORD C. P&S Docket No. 4239. Deficit— 
Bonding—Suspension of registration—Default 


Suspension terminated 


WHITEVILLE PACKING COMPANY, INC., and EUGENE 
GREENE. P&S Docket No. 4328. Packer—Failure to 
pay—Cease and desist—Consent 


WILLIAMS, JULIUS J., d/b/a FAIRBURY LIVESTOCK CoM- 
PANY. P&S Docket No. 4284. Shippers’ proceeds 
—Employment of dealer—Cease and desist—Con- 


WILSON, BOONE, d/b/a WALTERS LIVESTOCK AUCTION 
and RINGLING AUCTION SALE. P&S Docket No. 4264. 
Deficit in shippers’ proceeds account—Suspension 
of registration — Default 


WILSON, LONTIE, d/b/a WILSON LIVESTOCK AUCTION. 
P&S Docket No. 4872. Bond—Cease and desist— 
Default 


Witt, Jor. P&S Docket No. 4287. Failure to pay when 
due—Suspension of registration—Consent 


WOLFE, WARREN, d/b/a WOLFE’S OLD TIME SAUSAGE 
PLANT. P&S Docket No. 4161. Dismissal of dis- 
ciplinary complaint—On motion of complainant 


COURT DECISIONS 


Curt Davis et al., d/b/a PELAHATCHIE PouLTRY ComM- 
PANY v. UNITED STATES. 5th Cir., March 18, 1970. 
Setting aside Judicial Officer’s ruling (28 A.D. 
406) which ordered appellants to cease and desist 
from boycotting and blacklisting broiler farmers. 
The Fifth Circuit Court set aside the order for the 
reasons stated in Arkansas Valley Industries, Inc. 
v. Freeman, 415 F.2d 713 (8th Cir. 1969), wherein 
the Eighth Circuit Court held that the appellants 
were live poultry dealers or handlers making them 
subject to the Packers and Stockyards Act but that 
the Department does not have authority to issue 
a cease and desist order under the cited provisions 
of the act which the court found to be applicable 
solely to packers 
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Court Decisions—Cont. 


ARNOLD FAIRBANK et al. v. HARDIN. 9th Cir. May 8, 
1970. Affirming Judicial Officer’s decision and order 
(27 A.D. 1371) which held that petitioners wilfully 
violated the act by knowingly engaging in the un- 
fair and deceptive practice of selling livestock at 
false and incorrect weights which petitioners ob- 
tained by adding an arbitrary number of pounds 
to the purchase weights and which ordered that 
petitioners be suspended as registrants under the 
act for a period of six months 


FOLSOM-THIRD STREET MEAT Co. et al. v. FREEMAN. 
N.D. Cal. Nov. 12, 1969. Plaintiffs, California 
wholesale meat enterprises that purchase meat 
from suppliers outside of and within California for 
resale to their retail market and restaurant cus- 
tomers after subdividing the meat into customer 
cuts, failed to file annual packer reports and the 
question before the Court is whether plaintiffs, who 
concede that they are engaged in the business of 
manufacturing or preparing meats, do so “for sale 
or shipment in commerce” so as to be packers un- 
der the Packers and Stockyards Act. Held: Plain- 
tiffs, who purchase meat and meat food products 
from out-of-state suppliers, have made sales out 
of state, with much of the meat purchased from 
California sources in turn coming from out-of-state 
sources, are “packers” whose activities are “in 
commerce” for purposes of filing annual packer 
reports ............ Seeeaaccttcn See 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


A. B. THOMPSON COMPANY v. J. M. PEREZ PRODUCE 
Co., a/t/a WESTERN PRE-PAK COMPANY. PACA 
Docket No. 2-1962. Default 


A. C. CARPENTER, INC. v. HENRY Nowa, Jr. PACA 
Docket No. 2-1715. Default 


A. HENRIKSEN, INC. v. JAMES StaFos. PACA Docket 
No. 2-1630. Default ; ; 


A. LEVATINO & Sons Fruit & Propuce, INc. v. IMPER- 
ATO & CapriA. PACA Docket No. 2-1462. Admis- 
sion of liability 


ABOOD DISTRIBUTORS CORPORATION v. GRIFFIN PRODUCE 
COMPANY. PACA Docket No. 2-1941. Default 
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AcE TOMATO COMPANY, INC. v. AMERICAN TOMATO 
Corp. PACA Docket No. 2-1388. Routing—Ripe- 
ness — Liability 


Acom SALES, INC. v. HIDALGO PropucE. PACA Docket 
is i i a tiie ; 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. EDNA 
RutH Houton. PACA Docket No. 2-1761. Default .............. 


AL HARRISON COMPANY, DISTRIBUTORS v. GROWERS PRO- 
pucE. PACA Docket No. 2-1641. Default 


ALAMOSA BROKERS v. GLYNN R. THOMPSON. PACA 
Docket No. 2-1565. Default ............... 


ALEXANDER MARKETING COMPANY v. HENRY NOHA, JR. 
PACA Docket No. 2-1532. Default ...... 


AMERICAN Foops, INC. v. FRADEN’S PRODUCE, INC. 
PACA Docket No. 2-1673. Default 


AMERICAN TOMATO CoRP. v. MICHAEL POSNICK. PACA 
Docket No. 2-1583. Routing—Ripeness—Dismissal 


ANDERSON FEED & PRODUCE Co. v. JOE BELSON. PACA 
Docket No. 2-1357. Accord and satisfaction—Dis- 
missal 


ANTIGO POTATO BROKERAGE EXCHANGE v. NOLAND 
Bros. PACA Docket No. 2-1759. F.o.b.—Seed 
potatoes—Breach not established 


APACHE DISTRIBUTORS v. CENTRAL PECAN Co. PACA 
Docket No. 2-1936. Default 


APACHE DISTRIBUTORS v. NEW YORK Export Co., INC. 
PACA Docket No. 2-1557. Dismissal—Settlement 


APPALACHIAN FRUIT GROWERS COOPERATIVE ASSN. v. 
MOUNTAIN VALLEY GROWERS & PACKER, INC. PACA 
Docket No. 2-1800. Default .... 


B. G. ANDERSON COMPANY, INC. v. MOUNTAIN PRODUCE 
Co. PACA Docket No. 2-1391. Acceptance ............ 


B. G. ANDERSON COMPANY, INC. v. ZEIDENSTEIN 
BROTHERS. PACA Docket No. 2-1786. Breach of 
suitable shipping condition 


B & L Propuce, INC. v. GRAM & Sons, INc. PACA 
Docket No. 2-1706. Default .. 


B & L PRODUCE OF ARIZONA, INC. v. FELBERBAUM COM- 
PANY, INc. PACA Docket No. 2-1815. Default 
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B & L PRopUcE OF ARIZONA, INC. v. GRIFFIN PRODUCE 
Company. PACA Docket No. 2-1942. Default 


E & L PRODUCE oF ARIZONA, INC. v. LoU LODEN PRODUCE 
Distrisutor. PACA Docket No. 2-1819. Default 


BANANA PROCEssORS, INC. v. WEBB PRODUCE COMPANY. 
PACA Docket No. 2-1508. Purchase after inspection 


BARNUM, LARRY v. OTHELLO PACKERS, INC. PACA 
Docket No. 2-1920. Admission 


BarRR PACKING COMPANY v. R. B. BowLInc. PACA 
Docket No. 2-1697. Default 


BauM, GARN L. v. PURITAN PIE Co. PACA Docket No. 
2-1891. Default 


BEE & BEE PRODUCE v. JAMES STAFOS. PACA Docket 
No. 2-1546. Default ...... 


Breer, MEL v. OTHELLO PACKERS, INC. PACA Docket 
No. 2-1853. Admission . 


BEMIDJI POTATO COMPANY v. GUS PIAZZA SALES. PACA 
Docket No. 2-1568. Default 


BetTers Foop SALES, INC. v. PEARL GRANGE FRUIT 
EXCHANGE, INC. PACA Docket No. 2-1188. Lia- 
bility for brokerage . 


BURG CRUE os. n..ccncessesess 


Dismissal of petition for reconsideration 


BLANFoRT, INC. v. R. B. BOWLING. PACA Docket No. 
Us MPMIIIED. sisi cesscnsscessenssiess 


Buiss Propuce COMPANY v. Mip West Farms, INC. 
PACA Docket No. 2-1789. Default 


BLUE GOOsSE GROWERS, INC. v. R. B. BOWLING. PACA 
Docket No. 2-1668. Default . 


Bop ALLEN VEGETABLE COMPANY ¥v. L.L.L. PRODUCE 
COMPANY, INCORPORATED. PACA Docket No. 
2-1596. Default ... 


BODINE PRODUCE Co., INC. v. JOSEPH & RAYHILL PRO- 
pucE. PACA Docket No. 2-1889. F.o.b. sale— 
Failure to establish breach 


Borsa & SON v. SIMEONE Bros. Potato Co. INc. PACA 
Docket No. 2-1727. Default 





29 A.D. CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


BOWLING, ROBERT BRUCE, d/b/a R. B. Bowtinc. PACA 
Docket No. 2-1722. Failure to pay—Publication of 
facts — Consent 


BRANCUCCI PRODUCE COMPANY v. Harry E. STARR. 
PACA Docket No. 2-1677. Default 


Brock FARMS v. OTHELLO Packers, INC. PACA Docket 
Pe I ABS ere RR WR ions 


BRUCE CHURCH, INC. v. BILL MARTINO Propuce. PACA 
Docket No. 2-1907. Default 


Bruce CHuRCH, INC. v. L.L.L. Propuce Company, IN- 
CORPORATED. PACA Docket No. 2-1651. Default 


BRUCE CHURCH, INC. v. POPULAR MARKETS, INc. PACA 
Docket No. 2-1154. Untimely rejection 


BURNAND & Co., INC. v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1409. Dismissal—On motion 
of complainant 


Burt & YERGENSON v. TOP CANNING, INC. PACA 
Docket No. 2-1887. Nature of transaction—Failure 
to establish—Dismissal 


BUSHMAN BROKERAGE, INC. v. HONEYCUTT FRUIT & 
PRODUCE Co., INC. OF FAYETTEVILLE. PACA Docket 
Os a ihe , 


Byrp Propuce COMPANY v. J. R. Witt Propuce Co. 
Inc. PACA Docket No. 2-1930. Default 


PACA Docket No. 2-1964. Default ..........0.0000000.... 


C. F. M. Imports, INc. vs. MCALLEN STRAWBERRY COM- 
PANY. PACA Doc 
amount .... oa: 


C. R. Lusk & Sons, INc. PACA Docket No. 2-1881. Mis- 
branding of grade and quality — Suspension of 
license — Consent 


C. S. WooTers Co. v. L.L.L. PropuceE Company, INC. 
PACA Docket No. 2-1562. Default 


Caito Foops SERVICE Co., a/t/a CaITO Foops v. 
KOEHLER Foop Co. INc. PACA Docket No. 2-1685. 
Default . 


CaAITO Foops SERVICE Co., a/t/a CAITO Foops v. MIKE’S 
OrpeEN AIR Mkt. PACA Docket No. 2-1876. De- 
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CALIFORNIA CONSUMERS DIVISION, UNITED Foops, INC. 
v. OATES Bros. Fruit & PropuceE Co. PACA 
Docket No. 2-1946. Admission of liability—Re- 
quest for oral hearing denied 


CALIFORNIA FRUIT COMPANY v. WONDER PRODUCE COM- 
PANY . PACA Docket No. 2-1443. Settlement 


CALIFORNIA FRUIT EXCHANGE v. R. B. BOWLING. PACA 
Docket No. 2-1669. Default ..... 


CARL JOSEPH MaaGcGio, INC. v. PRINCE TOMATO Co. 
PACA Docket No. 2-423. Dismissal—On motion of 
complainant 


CARIBBEAN FRUIT COMPANY OF FLORIDA v. HAAS 


BANANA COMPANY. PACA Docket No. 2-1958. 
Default 


CARIBBEAN FRUIT CO. OF FLORIDA v. JOHNIE STANLEY 
BANANA Co., INc. PACA Docket No. 2-1760. Un- 
INE III 2.505525 ss cscicvuascncteecas etroorstheseaics ; 


Dismissal of claim for disputed amount on motion 
of complainant 


CASE PRODUCE Co. v. CECIL JONES. PACA Docket No. 
I OU go en cat custnbespetonrece 


CASTLE FarMs v. A. Levy & J. ZENTNER Co. and BRON- 
STEIN & ROVNER, INC. PACA Docket No. 2-863. 
Agent—Dismissal—Rejection without reasonable 


Stay order .................... 


Dismissal of petitions for reconsideration and re- 
hearing 


CHARLES E. GILB COMPANY v. SIMEONE Bros. POTATO 
Co. INc. PACA Docket No. 2-1700. Default 


CHARLES SILL COMPANY v. CENTRAL BANANA CoO., INC. 
PACA Docket No. 2-1869. Default 


CHARLES WETEGROVE Co. INC. v. JOHN MARTINO. PACA 
ee 1459 


CHASE & COMPANY v. CENTRAL PECAN Co. PACA 
Docket No. 2-19338. Default oh Py 


CHASE & COMPANY v. EDNA RUTH HOLLON. PACA 
Docket No. 2-1661. Default ............ 659 
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CIESLA, GEORGE v. HYBELS PRODUCE COMPANY, INC. and 
NELSON E. WARREN. PACA Docket No. 2-1331. 
Agent — Scope of authority — Contract price — 
Delivery date—Failure to establish breach 


CLEVE PRODUCE COMPANY v. HENRY NOoHA, JR. PACA 
Docket No. 2-1580. Default .. 


COLUMBUS WHOLESALE PRODUCE, INC. v. JOHNiE STAN- 
LEY BANANA Co., INc. PACA Docket No. 2-1843. 
Admission 


COLWELL, ROBERT v. FELBERBAUM Co. INC. PACA 
Docket No. 2-1954. Default 


COLWELL, ROBERT v. JOHN MARTINO. PACA Docket No. 
TU MINED is fe ocrtacsdpiatacd natnadiatctvesads 


Cook PrRopuUCcE, INC. v. AIRLINE BROKERAGE. PACA 
Docket No. 2-1684. Default ................... 


Cook PRODUCE, INC. v. BILL MARTINO PropUCE. PACA 
Docket No. 23-1664. Default. ......................ccccccccccees 


Cook Propuce, INc. v. L.L.L. PropucE CoMpPAny, IN- 
CORPORATED. PACA Docket No. 2-1520. Default 


CosTIN, E. B., JR. v. E. J. HARRISON & Son, INc. PACA 
Docket No. 2-1527. F.o.b. sale—Suitable shipping 
condition not applicable . ; ; 


CosTIN, E. B., Jr. v. E. J. HARRISON & SON, INc. PACA 
Docket No. 2-1590. Consignment established—Dis- 
missal 


Cox, RICHARD v. OTHELLO PACKERS, INC. PACA 
Docket No. 2-1923. Undisputed amount 


CRANE, RAYMOND M., d/b/a CRANE DISTRIBUTING 
COMPANY v. NICK P. APOSTOLOS, d/b/a RANCHERS 
MarT and/or SANTA BARBARA PRODUCE. PACA 
Docket No. 2-1908. Undisputed amount 


CRESCENT CITY BROKERAGE Co. INC. v. BLAND DIs- 
TRIBUTING Co. PACA Docket No. 2-1531. Default 


CROUSE FARMS, INC. v. DUBLIN PRODUCE Co. DIV. OF 
BONELL PRODUCE INC. and/or PoPpE & Moorrs INC. 
PACA Docket No. 2-1648. Sale on “as is” basis 
after inspection . 


CROWN SALES COMPANY, INC. v. UNITED PRODUCE AND 
Propucts COMPANY, INc. PACA Docket No. 2- 
1870. Default 
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CULIACAN PRODUCE Co., INC. v. DEVITA FRUIT Co. 
PACA Docket No. 2-1808. Default 


CUSUMANO Bros. COMPANY v. CENTRAL COMMISSION 
House. PACA Docket No. 2-1598. Default 


D. K. McDONALD COMPANY, LTD. v. LAWRENCE PRO- 
DUCE COMPANY. PACA Docket No. 2-1940. Default . 


D. PARKE Custis & SON v. C. B. WEAVER & COMPANY. 
PACA Docket No. 2-1663. Default 


D. R. (Bub) SHAFFER, INC. v. MUNCHY FRUIT Co. 
PACA Docket No. 2-1823. Default 


D’ArRRIGO Bros. Co. OF CALIFORNIA v. R. B. BOWLING. 
PACA Docket No. 2-1698. Default ........... 


DAVE GONZALES PRODUCE v. SALAD SERVICE PRODUCE Co. 
Inc. PACA Docket No. 2-1782. Default 


DEARDORFF-JACKSON COMPANY v. CHERRITO CELERY CO. 
PACA Docket No. 2-1871. Default 


DE BrRuUYN TEXAS PRODUCE Co. v. L.L.L. PRODUCE ComM- 
PANY, INc. PACA Docket No. 2-1560. Default . 


DEL MarR PACKING COMPANY v. L.L.L. PRODUCE CoM- 
PANY, INCORPORATED. PACA Docket No. 2-1649. 
Default 


DEL MarR PACKING Co. v. UNITED STATES PRODUCE 
Dist., Inc. PACA Docket No. 2-1575. Dismissal— 
On motion of parties ................... 


DEL REY AVOCADO COMPANY, INC. v. R. B. BOWLING. 
PACA Docket No. 2-1691. Default 


DESERT PRODUCE, INC. v. AMERICAN FRUIT PURVEYORS, 
Inc. PACA Docket No. 2-1570. Admission . 


DESERT PropuUCcE, INC. v. R. B. BowLinc. PACA Docket 
i I = oF go i cee ota taes ; 


DE Vita Fruit Co. v. 8.J.S. Export, Inc. PACA Docket 
No. 2-1277. Breach of suitable shipping condition 


— Damages 491 


Stay order—Extension of time . 612, 656, 733 


Dismissal of petition for reconsideration 848 
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DICHTER Bros. & GLASS, INC. v. MARVIN RAVINSKY and 
SAMUEL RAVINSKY, d/b/a SAMUEL RAVINSKY & 
Son. PACA Docket No. 2-1172. Partnership— 
Scope of authority—Cause of action—Dismissal 


Dicks, F. H. v. ANTHONY VISCONTI & Son. PACA 
Docket No. 2-1901. Default 


DOMINIC V. GANDOLFO, INC. v. JOSEPH R. SOREL, INC. 
PACA Docket No. 2-1875. Default ............000.00000: 


DoN BONANNO CITRUS COMPANY v. HIDALGO PRODUCE. 
PACA Docket No. 2-1543. Default . 


Durso PRODUCE Co. INC. v. HENRY BoUSSON & SON, 
Inc. PACA Docket No. 2-1838. Default 


E. A. BROWN TOMATOES, INC. v. VISTA BROKERAGE Co. 
PACA Docket No. 2-1674. Admission . 


E. J. HARRISON & Son, INc. PACA Docket No. 2-1448. 
Misbranding of grade and quality—Suspension of 
license 


E. J. HARRISON & SON, INC. v. HENRY NOHA, JR. PACA 
Docket No. 2-1633. Default . 


E. M. MALLETT, INC. v. R. B. BowLinc. PACA Docket 
Wes BGGGR: . DORNER och cia: 


EATON Fruit Co. INc. v. HONEYCUTT FRUIT & PRODUCE 
Co. INC., OF FAYETTEVILLE. PACA Docket No. 
2-1777. Default . 


Ep NAHAS & Sons, INc. PACA Docket No. 2-1554. 
Failure to pay—Publication of facts—Consent 


EDWARD FIELDs & Sons, INC. v. JAMES STAFOS. PACA 
Docket No. 2-1608. Default 


EDWARDS PRODUCE Co. INC. v. ISLANDS SUPPLY COM- 
PANY. PACA Docket No. 2-1728. Default 


EIDSON-DEKLE PRODUCE, INC. v. DEE PANNELL PRODUCE. 
PACA Docket No. 2-1606. Default 


ELK RAPIDS PACKING COMPANY v. MARK BERNSTEIN 
ComMPANY, INc. PACA Docket No. 2-1751. Default 


ENGEBRETSON-GRUPE COMPANY v. MICKELIAN SALES 
Co., Inc. PACA Docket No. 2-1449. Dismissal on 
motion of complainant .. 
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ERNIE JOHNSON & SON v. J. R. WITT PRODUCE Co. INC. 
' PACA Docket No. 2-1931. Default 
ETHERIDGE PRODUCE v. WHITEY PRODUCE Co. 
PACA Docket No. 2-1813. Default .... 
EVERGREEN FARMS v. P. TAVILLA Co., INC. PACA 
Docket No. 2-1451. Failure to grade—Delivered 
sale—Value—Damages not established 


Stay order—Extension of time 


Dismissal of petition for reconsideration — New 
evidence not admissible 


F, H. Hocus, INc. v. McCur’s. PACA Docket No. 2- 
1689. Default 


F. H. HocuE Propuce Co. v. HONEycUTT FrRuIT & PrRo- 
DUCE Co., INC., OF FAYETTEVILLE. PACA Docket 
No. 2-1872. Default 


FAIRWAY PRODUCE COMPANY, INC. v. UNITED PRODUCE 
AND Propucts Co. INc. PACA Docket No. 2-1856. 


FARMERS EXCHANGE, INC. v. Horr & Co., INc. PACA 
Docket No. 2-1605. Acceptance—Liability ........ : 


FARMERS POTATO EXCHANGE, INC. PACA Docket No. 
2-1602. Misrepresentation—Suspension of license— 


FINLEY COMPANY, INC., THE v. MANHATTAN PICKLE 
Co., Inc. PACA Docket No. 2-1618. Acceptance 


FLORIDA VEGETABLE SALES v. SUNLIGHT TOMATO RE- 
PACKING Co. PACA Docket No. 2-1189. F.o.b. sale 
—Breach not established 


FLORIZA PRODUCE Co. INC. v. R. B. BOWLING. PACA 
DORE TRO; BATES... THORAC nin sisviviscccciesissisccs.ccssccsesess.. 


FLoyD WILCOx & Sons, INc. v. J. R. WITT PRODUCE 
Co. Inc. PACA Docket No. 2-1965. Default 


FORNEY FRUIT & PRODUCE Co., INC. v. DIXIE BROKERAGE 
Co. PACA Docket No. 2-1645. ee liable 
for uncollectible amount .. 


FRANCIS KOEHNKE & SONS v. LEO WEGNER COMPANY. 
PACA Docket No. 2-1550. Default 


FRED SMITH TOMATO COMPANY v. RONK PRODUCE. 
PACA Docket No. 2-1704. Default 


FRESHPICT Foops, INC. v. R. B. BowLinc. PACA Docket 
No. 2-1736. Default . 
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FRESHPICT Foops, INc., formerly t/a VALLEY PACKING 
COMPANY v. CONSUMERS PRODUCE COMPANY INC. 


OF PITTSBURGH. PACA Docket No. 2-1511. Un- 
timely complaint—Dismissal 


FRESHPICT Foops, INc. v. H. R. BUSHMAN & Son, INC. 
PACA Docket No. 2-1390. Contract term—Breach 
of warranty—Damages 


FRuITCO Corp. v. S. SEIDERBAUM, INC. PACA Docket 
No. 2-1657. Default 


G. & B. INc. v. HAL MERDLER Propucge, INc. PACA 
Docket No. 2-1468. Sale established .................... 


G-H Propuce v. LAMAR POWELL and/or POWELL PLANT 
Farms, Inc. PACA Docket No. 2-1524. Default 


G & S Propuce Company, INc. v. BILL MARTINO PRO- 
pucE. PACA Docket No. 2-1620. Dismissal — 
Settlement 


GARDNER BROTHERS v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1469. Dismissal on motion of 
complainant—Counterclaim dismissed for lack of 
jurisdiction 

GARIN COMPANY, THE v. R. B. BowLinc. PACA Docket 
No. 2-1696. Default 


GARIN COMPANY, THE v. WUHL-SHAFMAN-LIEBERMAN 
Corp. PACA Docket No. 2-1244. New agreement 
—Damages 


GENERAL VEGETABLE DISTRIBUTORS, INC. v. LAMAR 
POWELL and/or POWELL PLANT FARMS, INC. PACA 
Docket No. 2-1523. Default ... 


GEORGE A. HEIMOS PRODUCE COMPANY, INC. v. EAGLE 
INDUSTRIES t/a TEXAS FRUIT AND VEGETABLE SALES 
CoMPANY. PACA Docket No. 2-1549. Default 


GEORGE E. TOWNE PRODUCE v. RONK PRODUCE. PACA 
Docket No. 2-1775. Default 


GEORGE STEINBERG & SON, INc. PACA Docket No. 2- 
1757. Failure to pay—Publication of facts—Default 


Stay order—Pending filing of motion to reopen 
BED . GORGE sens dd vie iss dads nchexasivaes 


GEORGE T. BARNES & SON, INC. v. RONK PRODUCE. 
PACA Docket No. 2-1798. Default 
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GERBER PoTaToO Propucts, INc. PACA Docket No. 2- 
1763. Failure to pay—Publication of facts 


GIOVINAZZI PropUCE Co., INC. v. UNITREE CORPORA- 
TION. PACA Docket No. 2-1623. Dismissal—Settle- 


GIUMARRA VINEYARDS CORPORATION v. RALPH & CONO 
CoMUNALE. PACA Docket No. 2-1153. Dismissal 
—On motion of parties 


GOLD RIBBON PoTATO Co. v. CENTRAL BANANA Co. INC. 
PACA Docket No. 2-1817. Default 


GOLMAN-HAYDEN Co. INC. v. J. M. PEREZ PRODUCE Co., 
a/t/a WESTERN PRE-PAK COMPANY. PACA Docket 
No. 2-1960. Default 


GRAFF, EpGAR H., JR. v. LAWRENCE PRODUCE COMPANY. 
PACA Docket No. 2-1939. Default 


GRANT, PIRIE J. v. OTHELLO PACKERS, INC. PACA 
Docket No. 2-1850. Admission . 


GREEN GROVE MARKETS, INC. v. SANTA BARBARA PRO- 
pucE. PACA Docket No. 2-1944. Admission ........ 


GREEN VALLEY PRODUCE CO-OP v. C. COMELLA, INC. 
PACA Docket No. 2-1500. Dismissal on motion 
of complainant .... 


GREILING FaRMS, INC. v. JAMES STaFros. PACA Docket 
No. 2-1595. Default 


GRIFFIN & BRAND OF MCALLEN, INC. v. ORLANDO FRUIT 
& Propuce Co., Inc. PACA Docket No. 2-1794. 
Admission 


GULF DISTRIBUTING COMPANY, INC. v. JAMES STAFOS. 
PACA Docket No. 2-1579. Default 


GuRDA Farms, INC. v. Harry E. Starr. PACA Docket 
No. 2-16538. Default 


H & M FUJISHIGE v. MIKE PHILLIPS ENTERPRISES, IN- 
CORPORATED. PACA Docket No. 2-1824. Default 


Stay order—Motion to reopen after default 
Reopening after default—Granted . 


Order requiring payment of undisputed amount ....... 


H. SMITH PACKING CorP. v. HAROLD HILLIGAS. PACA 
Docket No. 2-1858. Default 
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HALL, HAAS and VESSEY, LTD. v. MISSION PAK Co. 


PACA Docket No. 2-1739. Default 


HARRY HorowITz & COMPANY v. GEORGIA FLORIDA PrRO- 
DUCE Co., and/or J. REm Horne. PACA Docket 
No. 2-1690. Default 


HARTLAND POTATO Co., LTD. v. ACF Propuce, INc. 
PACA Docket No. 2-1647. Default 


HARTSELL, TRUITT v. ANGEL PropUCE Co. PACA Docket 
No. 2-1325. F.o.b. sale—Failure to establish breach 


Harvey & RUCKER v. BILL MARTINO PropUcCE. PACA 
Docket No. 2-1538. Default 


HEARSH Bros. Div. oF DVR Corp. v. SALAD SERVICE 
PropucE Co. Inc. PACA Docket No. 2-1814. 
Default 


HEGGBLADE-MARGULEAS Co. v. HIDALGO PropucE. PACA 
Docket No. 2-1529. Admission 


HELGREN TRUCK FARM, INC. v. GUS PIAZZA SALES. 
PACA Docket No. 2-1541. Default ..............00000000... 


PACA Docket No. 2-1542. Default 


HELLWIG BROTHERS, INC. v. JAMES STAFOS. PACA 
Docket No. 2-1545. Default 


Hetms Porato Co. v. R. B. Bowntinc. PACA Docket 
No. 2-1734. Default 


HENGGELER PACKING Co. INC. v. BILL MARTINO PRO- 
puce. PACA Docket No. 2-1666. Default ... 


HEREFORD GROWERS & SHIPPERS, INC. v. L.L.L. PRODUCE 
COMPANY, INCORPORATED. PACA Docket No. 
2-1650. Default .. 


HERMAN FARMS, INC. v. JAMES STAFOS. PACA Docket 
No. 2-1577. Default 


HICKMAN, JAMES R. v. MANHATTAN FRUIT CONTRACT- 
ING COMPANY. PACA Docket No. 2-1555. Breach 
of contract not established ...................0.ccccccceeeeeeees : 


H1-Lire Farms, INc. v. BILL MARTINO PropucE. PACA 
Docket No. 2-1566. Default 


Hi Lire Farms, INc. v. L.L.L. PrRopucE COMPANY, 
INCORPORATED. PACA Docket No. 2-1521. Default 











Agriculture Decisions—Cont. 


HODGELL Farms, INC. v. R. B. BowLinc. PACA Docket 
No. 2-1779. Default 


HoLcoMB & BLACK v. BILL MARTINO PRopUCE. PACA 
Docket No. 2-1592. Default 


HOLLER, EDWARD, JR. v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1404. Acceptance—Counter- 
claim dismissed for lack of jurisdiction 


HOLMES & SNEAD v. BILL MARTINO PropucE. PACA 
Docket No. 2-1639. Default .... 


HoRN, ROBERT H. v. OTHELLO PACKERS, INC. PACA 
Docket No. 2-1851. Admission 


HOUSE OF Bup, INC. v. AMERICAN PRODUCE Co., INC. 
PACA Docket No. 2-1816. Default — 
HOVERSEN & SONS v. MANHATTAN PICKLE Co., INC. 
PACA Docket No. 2-1642. Acceptance—Interstate 
commerce 


HOWARD GAULT COMPANY v. L.L.L. PRODUCE COMPANY, 
INCORPORATED. PACA Docket No. 2-1519. Default 


HUBBARD, WILLIAM B. v. R. B. BOWLING. PACA Docket 
No. 2-1698. Default 


I. KALLISH & SONS v. JOSEPH SCHEPPS & SON, INC. 
PACA Docket No. 2-1803. Default 


I. KALLISH & SONS v. ZAMBITO BROTHERS. PACA Docket 
No. 2-1783. Default ........ 


I. MELTZER & SON, INC. v. J. A. MACDONALD BROKERAGE 
Co. and/or JOSEPH WEDNER & SON Co. PACA 
Docket No. 2-934. Retention of consignment pro- 
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I ie rh) eh cc enti h coils vataadcetistveritits 


Dismissal of petition for reconsideration .. 


IcE PRODUCE DISTRIBUTORS, INC. v. MICKELIAN SALES 
Co., Inc. PACA Docket No. 2-1406. Acceptance— 
Failure to give notice — Counterclaim — Lack of 
jurisdiction 

ILLINOIS FRUIT GROWERS EXCHANGE v. I. MELTZER & 
Son, Inc. PACA Docket No. 2-861. Acceptance— 
Breach of contract—Damages ........... 


Dismissal of petition for reconsideration—Admis- 
sibility and credibility of depositions 


Stay order—Extension of time to file appeal 
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IMMOKALEE VEGETABLE GROWERS COOPERATIVE ASSOCIA- 
TION, INC. v. SIDNEY ROSENTHAL PRODUCE, INC. 
PACA Docket No. 2-1362. Untimely complaint 


INTERNATIONAL FROZEN Foops, INc. v. ORLANDO FRUIT 
& Propuce Co., Inc. PACA Docket No. 2-1805. 
Admission 


INTERNATIONAL FROZEN Foops, INC. v. PURITAN PIE Co. 
PACA Docket No. 2-1781. Default 


Dismissal of petition for reconsideration—Admis- 
sion of liability—Good cause not shown for failure 
to file timely answer 


-IrvING Acres v. HANDWERK FarMS. PACA Docket No. 
2-1510. Breach of contract not established 


J. A. Woop CoMPANY v. A. J. TEBBE & SONS COMPANY. 
PACA Docket No. 2-1612. F.o.b. — Diversion — 
Acceptance .............. 


. A. Woop ComMPAny v. A. J. TEBBE & SONS COMPANY. 
PACA Docket No. 2-16138. F.o.b. — Diversion — 
DINE occa otkck ds ceca oe 


. A. Woop CoMPANY v. A. J. TEBBE & SONS COMPANY. 
PACA Docket No. 2-1614. F.o.b. — Diversion — 
Acceptance 


. A. Woop Company v. A. J. TEBBE & SONS COMPANY. 
PACA Docket No. 2-1615. F.o.b. — Diversion — 
Acceptance — Late inspection 


. A. Woop COMPANY v. A. J. TEBBE & SONS COM- 
PANY. PACA Docket No. 2-1616. Consignment pro- 
ceeds—Deductions—F.o.b. sale diversion 


J. C. Brock CORPORATION. PACA Docket No. 2-1582. 
Misrepresentation—Suspension of license—Consent 


. F. Mac Nutty, INc. v. STANLEY LABANOWSKI, JR. 
PACA Docket No. 2-1821. Default 


. H. Henry Propuce Co. INc. v. BILL MARTINO PRO- 
pucE. PACA Docket No. 2-1636. Default 


J.J. CROSETTI Co. v. R. B. BOWLING. PACA Docket No. 
2-1737. Default 


and J PropucE COMPANY v. FRESH Foops, INC. 
PACA Docket No. 2-1769. Dismissal—Settlement .. 
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J. M. GOLDBERG PRODUCE Co. v. ANTHONY LUPRETE 
BANANA Co. PACA Docket No. 2-1705. Default 


J & R Foop SPpeciAtTiEs, INc. v. LOMBARDO FRUIT & 
Propuce Co. PACA Docket No. 2-1625. Accord and 


satisfaction not established ....................c:cccccccceeeeseeeees 


J. R. Norton Co. v. R. B. BowLinc. PACA Docket No. 
2-1694. Default .............. Ts fy 


JacK E. BisHop PRODUCE v. WAYNE Horton. PACA 
Docket No. 2-1533. Default 


JACK MALL Potato Co., INc v. HARRY E. STarR. PACA 
Docket No. 2-1654. Late delivery—Breach of con- 
CS a Oe ho oiin coe eR a 


Jack T. BAILLIE Co., INC. v. AMERICAN FRUIT PURVEY- 


ors, INc. PACA Docket No. 2-1513. Admission ....... 


Dismissal of petition to rehear, reargue and re- 


consider — Untimely filed .o................ccccccccceeseeseeeeeees 


JAMES MACCHIAROLI FRUIT Co. v. BILL MARTINO PRO- 
pucE. PACA Docket No. 2-1667. Default 


JEYCO PRODUCE Co. v. MICKELIAN SALES Co., INC. 
PACA Docket No. 2-1408. Dismissal of complaint 
on motion of complainant—Dismissal of counter- 
claim for lack of jurisdiction ......... 


JOE ByrD PRODUCE v. L.L.L. PropucE Company, INC. 
PACA Docket No. 2-1561. Default 
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